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Pit retribution, by tho moral code 
Determined, lies beyond the State's embrace, 
Yet, as she may, for each peculiar case, 
She plants well measured terrors in the road 
Of wrongflil acts. Downward it is, and broad ; 
And the main fear once doomed to banishment, 
Far odencr then, bad ushering worse event, 
Blood would be spilt, that in his dark abode 
Crime might lie better hid. And should the change 
Take from the horror due to a foul deed, 
, Pursuit and evidence so far must fail, 
I *' I And, guilt escaping. Passion then might plead 
In angry spirits for her old free range. 
And tho wild justice of Revenge prevail. 

Wordsworth. 
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fidiga rav iiHJtTtxov ayvtlav Xoyav 

ig/atp Tc ndvtoiv, &¥ vofioi, Ttgoxnvtcu 

ifiplTtoSeq, ovqavlav di alO-^ga 

rexvfaO-tvreq, iav^OXvfinoq 

TtoTTiQ fiovo^i bvdt viv -O-vara 

(pvatq av^Qfov ^ttxtev, ovdi 

fiTiv noti XdO-a xatcutoifidaei. 

Mtyaq iv rovro&q &ioq 

ovSi yriQaaxet, 

CBsaxra uv (Edipus TrRAmrvs. 

TRANSLATION. 

May the Divine Providence assist us to guund inviolate the awful 
sanctity of every word and deed, concerning which laws of a lofty 
clime are established ; laws bom in the ethereal sky, Heaven alont 
being their author ; nor did ever mortal nature beget them, nor wDl 
ever oblivion lull them to sleep. In these God is great, nor ever de- 
cays or changes. 
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Not to the object specially designed^ 

Howe'er momentous in itself it be, 

Good to prevent or curb depravity, 

Is the wise Legislator's view confined. 

His spirit, when most severe, in oil most Icind 

As all authority on earth depends 

On Love and Fear, their several powers he blends. 

Copying with awe the one Paternal BDnd. 

Uncaught by processes in show humane, 

He feels how far the act would derogate 

From even the humblest functions of the state, 

If she, self-shorn of mi^esty, ordain 

That never more shall banf upon her breath 

The last alternative of Life or Death. 

WOSOSWORTH. 



fiolga rav ivaemov ayvtlav koytav 
igywy rs Tidvtwv, wv vofioi ngoxeivtai 
ififflTtoSegf ovQavlav di aiB-^qa 
rexvaid-tvrsq, wf "OAi/^tto? 
TtarriQ ^ovoq, ovdt viv -O-vaxa 
(fvavi at'^Qwv ftixxBP, ovSh 
fir[v noxi Xdd-a xatoutoifidoe^- 
Mtyaq iv rovro&q &ioq 

ovdi yriQaaxei. 

Chorus in (Edipus TrRAinrvs. 

TRANSLATION. 

May the Divine Providence assist us to guaid inviolate the awful 
sanctity of every vrord and deed, concerning -which laws of a lofty 
clime are established ; laws bom in the ethereal sky, Heaven alont 
being their author ; nor did ever mortal nature beget them, nor wDl 
ever oblivion lull them to sleep. In these God is great, nor ever de- 
cays or changes. 



8 INTRODUCTION. 

entertained by mankind, that punishment by death is the 
only proper medicine for the crime of murder. All man- 
kind have thought thus, because God has so clearly 
made known his thoughts upon the subject. The pre- 
judice is as old as the repeopling of the world after the 
deluge ; it was solemnly sanctioned by the ordinance of 
God ] it has obtained in all nations even more universally 
than the custom of sacrifices ; and it hath the testimony 
of the human conscience universally in its favor. 

An old writer says, it were endless to enumerate the 
echoes of the Christian Law, which those Rocks that 
oppose it, do themselves reverberate ; so that a man in- 
tently listening, may gain the beginning, middle, and 
end of some of those very precepts which they reject 

The anchor of Divine Revelation is so good a one to 
hold the human mind in cases that might otherwise be 
doubtful, that we are surprised at the readiness with 
which some men will slip the cable and let it go. We 
hold to the inspired record, and maintain its auihority as 
supreme above all earthly legislation. 

At the same time we dwell fully upon the argument 
from Expediency, for that is all in favor of the Scrip- 
tares. Human Experience, though often too late, finds 
out the same lessons, which have been taught for our 
instruction beforehauid by Divine Wisdom. 
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CHAPTER I. 

The argument from Scripture. The original ordinance 

considered. 

The argument from Scripture in favor 
of capital punishment, though somewhat 
limited, is plain and powerful. It is easy 
to distinguish between what is local and 
transitory on the one hand, and what is 
universal and permanent on the other. 
We do not resort to the former, but con- 
fine ourselves to the latter. We do not 
inquire concerning the social or civil regu- 
lations of the Hebrews, as if, because they 
possessed the divine sanction for them- 
selves, therefore they are binding upon 
us ; at the same time we may derive much 
instruction from their study. In looking 
carefully for the final causes of the local 
Mosaic enactments, we shall often have 
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14 CAPITAL PUNISHMENT. 

reason to admire their wisdom, when a 
superficial observer would set them down 
as capricious or unintelligible. Their tho- 
rough examination requires much research 
and discriminating observation ; and it has 
come to be a common thing, for persons 
who have never made the Antiquities of 
Christianity in any shape the object of 
their study, to speak of the Mosaic code 
as " crude, cruel, and unchristian." 

Now there are four things to be re- 
marked of this code, in its particulars. 

1. The laws were not those of Moses, 
but of God. Jehovah himself was the 
Lawgiver, and Moses acted simply as his 
agent or minister, being in no sense him- 
self a lawgiver, as we apply this title to 
men like Solon or Lycurgus. The whole 
code, from beginning to end, was framed 
by divine inspiration, and possesses the 
authority of the divine sanction, whetlier 
consisting of new precepts revealed for 
the first time from heaven, or of precepts 
already in existence, and permitted by the 
divine wisdom to stand. 
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2. Not one of these precepts was ever 
abrogated by our Saviour, but on the con- 
trary, they were sustained and sanctioned 
by his own declarations and example. 
His own death fulfilled, and so abrogated, 
the Jewish dispensation ; but not one of 
its laws was abrogated, not even of its 
typical and ceremonial institutes, while 
he was living ; and as to its moral pre- 
cepts, they all, as well as the final causes 
of them, were to endure not merely to the 
time of his crucifixion, when he should 
say. It is finished ; but, till heaven and 
earth should pass away, not one jot or tit- 
tle was to be repealed, till all should be 
fulfilled. 

" Whosoever, therefore, shall break 
one of these least commandments, and 
shall teach men so, he shall be called the 
least in the kingdom of heaven ; but who- 
soever shall do and teach them, the same 
shall be called great in the kingdom of 
heaven."* Thus did our blessed Lord ex- 

♦ Matt 5: 17-19. 



16 CAPITAL PUNISHMENT. 

tend into the Christian dispensation, and 
confirm and repromulgate there, — as of 
perpetual obligation in that kingdom of 
heaven, which was to have no end, — the 
moral precepts of the Jewish dispensation. 
3. They contain the great law of love, 
promulgated anew in the Gospel. It is as 
really revealed in the Mosaic precepts, as 
it is in our Saviour's sermon on the Mount. 
The spirit of courtesy, kindness, and be- 
nevolence prevailing in them is remarka- 
ble; their protection of the stranger and 
the poor, the fatherless and the widow ; 
their inculcation of love to God, love to 
our neighbor, and kindness even to ene- 
mies, would have constituted in the Jew- 
ish nation, had they obeyed them, a bright 
transcript of the divine perfections. And 
as to their penal sanctions, a learned and 
judicious writer has remarked, after speak- 
ing of the offences punished capitally by 
the Jewish law, that '^ in the other penal 
laws of the Mosaic code, there prevails a 
constant spirit of mildness and equity, un- 
equalled in any other system of jurispru- 
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dence, ancient or modern." — " The Jew- 
ish law adjusted its punishments more 
suitably to the real degree of moral de- 
pravity attending different species of guilt, 
than modern codes."* 

4. They were, in that age and genera- 
tion, a collection of superhuman wisdom, 
standing out in such bright contrast with 
the statutes of the heathen world, as to 
constitute a most satisfactory and conclu- 
sive demonstration of their divine origi- 
nal. The calmest profound study of them 
does entirely justify the declaration of 
Moses himself to his countrymen in ref- 
erence to their observance : " Keep there- 
fore and do them : for this is your wis- 
dom and your understanding in the sight 
of the nations, which shall hear all these 
statutes, and say, Surely this great na- 
tion is a wise and understanding peo- 
ple. For what nation is there so great, 
who hath God so nigh unto them, as the 
Lord our God is in all things that we call 

* Graves on the Pentateuch. Part II., Lect 3. 

2* 



18 CAPITAL PUNISHMENT. 

upon him for ? And what nation is there 
so great, that hath statutes and judgments 
so righteous, as all this law, which I set 
before you this day 7"* 

While, therefore, we do not resort to 
this code as the foundation or necessary 
support of any part of our argument, we 
shall have occasion to advert to it as a 
source of most important light in our ex- 
amination of the subject. Meanwhile, the 
inconsiderate manner, in which proof from 
the Mosaic books is sometimes pronounced 
upon, has seemed to demand, first of all, 
these preceding observations. 

The direct argument from Scripture 
commences with the ordinance against 
bloodshed communicated to Noah; this 
being the first instance of divine legisla- 
tion with the punishment of death an- 
nexed as its sanction. Taken with the 
context, it reads thus : " And surely your 
blood of your lives will I require ; at the 
hand of every beast will I require it, and 
at the hand of man ; at the hand of every 

♦ Deut iv. 6-8. 
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man's brother will I require the life of 
man. Whoso sheddeth man's blood, by 
man shall his blood be shed : for in the 
image of God made he man."* 

WHOSO SHEDDETH MAN's BLOOD, 3Y MAN 
SHALL HIS BLOOD BE SHED. 

The original of this passage is as fol- 
lows : 

»~T« T TTT TTT T'~ 

literally. Shedding man^s bloody by man 
shall his blood be shed. In the Septua- 
gint translation the pronoun is distinguish- 
ed, as in our English translation. Whoso 
sheddeth, &c. 'O i^j^Saiv al/ia dv&QCih' 
%oVy dvrl rov aifiarog avvov i?ej^v&ri6tTai. 
Our common English version is the natvr 
ral translation of the Hebrew construc- 
tion ; any other translation is forced and 
unnatural. If the sentence were given 
forth from our English Bible, Whoso shed- 
deth mavJs bloody &c., to be translated lit- 
erally into Hebrew, the same construc- 
tion would be used as is used in the ori- 

* Gren. ix. 5, 6. 
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ginal text. Our common English version 
is the one almost universally sanctioned ; 
and where it is departed from, it is not to 
avoid the application of the passage with 
the penalty to the murderer, but to ex- 
tend and confirm it. 

Attempts have been made to neutral- 
ize the power of this ordinance, by^he 
use of the pronoun whatsoever instead of 
whosoever^ in the translation. We believe 
there is not a commentator in the world 
by whom this change has been proposed, 
as by some legislators of the present time, 
with the purpose of evading or altering 
the obvious scope and meaning of the pas- 
sage. It is utterly without authority and 
without foundation. 

Vatablus has remarked on the con- 
text of this passage,* that to require the 
blood of man from the hand of man is 



* Hebraismus, Eeguirere sangidnem hominisde mamu 
hominb pro supplicio extreme qfficere aUquem qui homi- 
nem occiderit, et sangidnem ejw fuderit, Vatablus in 
Grit Sac. in Gen. ix. 
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simply a Hebraism for expressing the ex- 
treme punishment of death to be inflicted 
on the murderer. It avails little, there- 
fore, to alter the translation of the ordi- 
nance itself, where its sense has been so 
explicitly given in the context. The 
Chaldee paraphrastic interpretation of 
the passage is as follows : Whoso shed- 
deth man's blood, by man, that is, by wit- 
nesses, with the sentence of the judges, 
shall his blood be shed. 

The German commentator Michaelis 
chose to render it whatsoever instead of 
whosoever, simply in order to make it in- 
clude both man and beast, and yet his 
opinion has with some unfairness been 
quoted in such a manner as to make the 
unlearned reader conclude that Michaelis 
denies the doctrine commonly received 
from the passage. His translation and 
commentary are as follows : " Whatsoever 
creature sheddeth human bloody be it man 
or beast J by man shall its blood in like 
m^Lnner be shed, Gen. ix. 6 ; for according 
to the tenor of the preceding verse, where 
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22 CAPITAL PUNISHMENT. 

mention is made of beasts as well as men, 
and where God had said that he would 
require the blood of man from men as 
well as beastSj and, as he himself de- 
clares, not immediately, but through the 
instrumentality of men intrusted by him 
with the commission of vengeance, the 
sixth is not to be rendered whosoever j but 
whatsoever sheddeth man^s blood, so as to 
include beasts as well as men."* 

The translation of Luther accords 
with ours : Wer Menschen Blut vergeusst, 
— Whoso sheddeth man's blood. The 
Latin Vulgate has the same translation, 
Quicumque efuderet humanum sanguin- 
em. The context makes this translation 
as necessary as the construction. 

We shall only add a short comment 
from one of the most eminently learned 
and impartial of the German commenta- 

* 1st der sechste vers nicht zu ubersetzen : Wer 
Menschenblut vergiesst, sondern, Was Menschenblut 
vergiesst, so dass die Thiere mit eingeschlossen sind. 
MiCHAELis. Commentaries on the Laws of Moses. 
Art 274. 
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tors, E. F. C. Rosenmueller, in which he 
refers to the opinion expressed by Micha- 
elis : " Because Effete is the nominative ab- 
solute, there are some persons, who would 
have it apply not only to men, but also to 
beasts, so that it may read, whatsoever 
sheddeth man's blood. But to us the 
commonly received opinion, which con- 
fines the application of ^te* to man only, 
seems the best. For the sacred writer, 
having in the preceding verse spoken con- 
cerning punishing both man and beast 
for the taking away of life, repeats now in 
the sixth verse the ordinance concerning 
the punishment of homicide, on account 
of that superior dignity of man, concern- 
ing which the last words of this verse are 
spoken, viz., for in the image of God made 
he man."* 

Were it necessary for the elucidation 
of this passage, a vast body of authorities 
might be brought forward, including the 

* Rosenmueller. Scholia la Gen. ix. 6 : Nobis 
vulgo recepta sententia qua nfii:} de homine duntaxat 
capitur, potior vidctur, etc. 
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names of Selden, Hammond, Grotius, Le- 
clerc, Calvin, Rivetus, Matthew Henry, 
Scott, Dr. E. Robinson, and many others. 
Indeed, the union of the tenor of the con- 
text with the necessity of the construc- 
tion is such as fairly to forbid any other 
rendering in this case, than that given by 
our English translators. We shall there- 
fore pass to the consideration of the cir- 
cumstances in which the ordinance was 
promulgated. 



CAPITAL PUNISHMENT. 25 



CHAPTER II. 

Argument from Scripture continued. — Circumstances of 
the human race, when this ordinance was promulgated. 

The circumstances in which Noah was 
placed, on taking possession of the earth 
after the deluge, were in some respects very 
similar, in others very dissimilar, to those of 
Adam, when just invested with the sove- 
reignty of the creation. A formal grant 
was made to him as to Adam. His pre-^ 
rogatives were settled, and his possession 
confirmed, in the earth redeemed from the 
deluge, in a form of benediction like that 
which attended the first proclaniation of 
Adam's Paradisaical empire. But there 
was this mighty diflFerence: — when the 
earth was given to Adam, there had been 
no sin; all was simplicity and peace, 
guilelessness and innocence, fearlessness 
and security. There had been no evil 
passions among men, no ferocity among 

3 



26 CAPITAL PUNISHMENT. 

animals, no knowledge of death, no fear of 
craelty or violence. The earth brought 
forth abundantly, and men and animals 
were sweetly nourished by its fruits and 
vegetables. Now, there was a dreadful 
change. There had been sin, and death 
as its consequence. The ground had been 
cursed for man's sake, and was to yield 
stintedly, and with much labor, what at 
first it yielded freely, submissively, and 
abundantly, of itself. There had been 
murder and violence on the part of man 
against his brother man, and savageness 
and ferocity in the animal creation. All 
these differences were to be remembered 
and provided for, in the terms of the new 
grant made to Noah and his sons, and the 
new covenant with him and his posterity. 
Accordingly he was graciously assured 
against the dread which he might have 
felt lest such a handful of helpless beings 
should be destroyed from the earth by the 
increase and ferocity of the animals, that 
the deepest fear of man should be im- 
pressed upon the whole animal creation. 
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Against the dread of another deluge, which 
otherwise must have filled men's souls 
with every storm that swept across the 
horizon, Noah was assured that God would 
not again destroy the ground for man's 
sake, weuld not again bring the waters of 
a flood over it ; but that, while the earth 
remained, seed-time and harvest, cold and 
heat, summer and winter, day and night, 
should not cease. The benediction and 
command to be fruitful and multiply and 
replenish the earth was laid upon him, and 
the grant of animal food was made to him, 
in addition to the provision recorded for 
the sustenance of Adam. This was doubt- 
less intended in part as a compensation for 
the difficulty and scantiness with which, 
in comparison with the luxuriance and 
abundance of an age of innocence, the 
earth yielded her fruit since the curse be- 
cause of man's sins. But with this grant 
there came a prohibition against eating the 
flesh with the blood thereof, the life there- 
of; and the final cause of this prohibition 
is exceedingly solemn and interesting, as 
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pointing, without any doubt, to that divine 
atonement to be made by blood for the 
sins of the world ; a prohibition reiterated 
with great solemnity in the Mosaic insti- 
tutions,"^ and intended to impress upon the 
soul a prophetic sense of the sacredness of 
the blood of atonement. " For the life of 
the flesh is in the blood : and I have given 
it to you upon the altar, to make an atone- 
ment for your souls : for it is the blood that 
maketh an atonement for the souL"t 

This prohibition introduces another 
provision in the covenant with Noah, in- 
tended to secure him and his family against 
the dread, which from past experience 
they must have entertained, lest the pas- 
sions of men, which had already proved so 
ferocious, should break out again, in uni- 
versal violence and murder. God there- 
fore declares to Noah and his sons, as per- 
sonating the whole family and race of 
mankind, that 'he would require their 
blood in return for the life-blood which 

r 

'^ Lev. 17: 10—14, De^t. 12: 16, 23. t Lev. 17: 11. 
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they should shed ; he would require it of 
every animal, and he would require it of 
every man ; at the hand of every man's 
brother would he require the life of man. 
If any man should shed the life-blood of 
his brother, the blood of that man should, 
in return, be required of him. 

Here, if God had proceeded no further, 
the assurance to Noah would simply have 
conveyed the knowledge of what the Di- 
vine Being himself would do in protecting 
the peace of human society, and in aveng- 
ing, by his own providence, the murder of 
every man by his brother man. There 
seems evidently to be a tacit reference to 
the different manner of his providence in 
the case of Cain, and an assurance to 
Noah that never again should the crime of 
murder be punished so slightly. In the 
case of Cain, when the murderer feared 
being killed for his crime, God made a pro- 
vision against it ; and from the history of 
Lamech afterwards, to which we shall 
more explicitly refer, we may suppose that 
this carefulness grew into a precedent, and 

3* 



30 CAPITAL PUNISHMENT. 

that it was not customary in the antedi- 
luvian world to visit the crime of murder 
with the death of the murderer. Men in- 
dulged their passions in every sort of vio- 
lence, and even the providence of God did 
not then insure the return of such violence 
upon their own heads. Now, on the other 
hand, God assures Noah that he would 
himself exact, by his own providence, the 
blood of every man from the man who 
should shed it, and would thus preserve 
the human family against being destroyed 
in its infancy. 

Such is the introduction to the great 
declaration that foUows ; which declara- 
tion may fairly be considered as pointing 
ultimately to the existence of human gov- 
ernment and law, and as announcing and 
establishing its sanctions under all the aw- 
fulness and permanence of the divine au- 
thority: Whoso SHEDDETH man's blood, by 

MAN SHALL HIS BLOOD BE SHED. Some of the 

most learned and judicious commentators 
are united in regarding this ordinance as a 
declaration that death by the hand of the 
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magistrate shall follow the commission of 
the crime of murder ; and if so, then it 
must be considered as in fact the divine 
institution and sanction of the civil mag- 
istracy. We shall have occasion to revert 
to this point more explicitly in consider- 
ing the purpose and design of the ordi- 
nance. God's argument with Noah in in- 
troducing it is this: "Fear not. The 
Divine Omnipotence and Avenging Jus- 
tice shall protect you. In mine own over- 
ruling providence I will insure the pun- 
ishment of every murderer by death. As 
a part of this providence I determine that 
in the very foundation of the human gov- 
ernment there shall be laid, as its corner- 
stone, this- ordinance: Whoso sheddeth 
man^s bloody by man shall his blood be 
shed. Henceforward I ordain death by the 
hand of the magistrate to follow the com- 
mission of the crime of murder." 

This view of the circumstances of the 
human race, and this general interpreta- 
tion of the ordinance with its context are 
sustained by Michaelis in his Commenta' 
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tio Prior deo Pena Bomicidii. Two things, 
he observes, were contained in this law 
given to Noah, namely, the power to pro- 
ceed by capital punishment against the 
homicide, and the imperative obligation to 
use that power. God had declared that 
he would make inquisition for blood, and 
he adds that he would do it by the instru- 
mentality of men, committing to them the 
right of death against the murderer. It 
was thus that the Divine and most be- 
nignant Legislator bound together and 
strengthened the society of the first post- 
diluvian commonwealth.* 

* Nee t^men capitis poenam ab homicidis repetendam 
permittebat modo, sed et imperabat lex divinsu Dixerat 
Deus se qucesiturnm sanguinem hominiim, additque per 
homines, qnibus jus necis in homicidas concedat, se id 
facturum, etc. — ^Michaelib, Commentatio prior de Po* 
ena HomicidiL §§ 17, 20. 
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CHAPTER III. 

Argument from Scripture continued. — Universality and 
comprehensiveness of this ordinance. 

These being the circumstances of the 
race^ and the context of this ordinance, 
we proceed to deduce and establish its uni- 
versality and comprehensiveness. On the 
face of it, this point is so clear, that 
it would scarcely seem to need an ar- 
gument. It is a signal part of the formal 
benediction, law, and covenant, under 
which Noah, as a second father of the hu- 
man race, was invested, like Adam, for his 
posterity, with the sovereignty of the ani- 
mated creation. It is not confined to any 
particular family, tribe, or people; it is 
not a covenant with God's chosen people, 
so called, but with the whole human fami- 
ly. It is not dependent on the Mosaic in- 
stitutions, derives from them no part of its 
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authority, permanence, or sacredness, but 
would be just as perfect, clear, and autho- 
ritative, if they were all swept from exist- 
ence. It is an ordinance as extensive and 
comprehensive as is the promise that while 
the earth continued, heat and cold, day 
and night, summer and winter, seed-time 
and harvest, should not fail. It is an ordi- 
nance just as universal for all mankind, as 
the permission to eat animal food ; no more 
to be restricted to a particular people, or 
considered as connected merely with the 
after application of the Levitical law, than 
the declaration that the dread of man 
should be upon the beasts of the forest is 
to be considered as a promise made only 
to the Hebrews; no more than the decla-* 
ration that the blood of man shall be re- 
quired of every beast is to be considered 
as applying only to particular races of 
animals, or to animals occupying a parti- 
cular portion of the earth, the land of 
Canaan for example. The ordinance is 
just as universal and comprehensive, as 
were to be the posterity of Noah ; it was 
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given to him for all his sons, and all their 
races. It is neither Jewish, nor Gentile, 
nor Christian; neither belonging to one 
dispensation nor another ; but it is an or- 
dinance of humanity and of civil society, 
the world over. Men might as well tell 
us, when we see the rainbow in the sky, 
that we behold no memento of God's 
loving-kindness after the deluge, as that, 
when we see this ordinance in human gov- 
ernments, we must not trace its obligation 
and authority to that primeval statute re- 
vealed to Noah. 

There is a wonderful explicitness, 
compactness, and authority in the terms in 
which it is expressed : it stands forth in 
these respects, as prominently from the 
context, as the ten commandments on the 
tables of stone stood forth amidst the cere- 
monial law and observances. Its manner 
is like the imperative comprehensiveness 
of the command. Thou shalt have no other 
gods before me. Indeed, the same mode 
of arguing that would annihilate the gen- 
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eral obligation of the ordinance given to 
Noah, would also displace the decalogue 
itself from its throne of divine authority 
and supremacy. We believe that this 
enactment possesses the same rank with 
reference to all penal enactments, that the 
commandments in the decalogue possess, 
with reference to all moral duties. It 
stands at the head of the science of social 
and criminal jurisprudence, just as the 
statutes in the decalogue stand at the head 
of the science of Christian ethics. 

Now if any man will deny the evident 
universality of this ordinance, it is for such 
an one to show proof either of its limita- 
tion or its abrogation ; but this cannot be 
done. Where is the law, or the authori- 
ty, repealing it? Will any man assert 
that it was binding only upon Shem and 
his posterity, or that in process of time it 
became obsolete with the other lines of 
Noah's posterity, and continued only with 
the Hebrews ? If its obligation ceased at 
any time, or with any race, tchen did its 
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obligation cease, and by what sign or mes- 
sage from God did men know it 1 These 
are questions that no man can answer. 
Not a trace of the abrogation of this ordi- 
nance can be found, either in the course of 
God's providence, or in the tenor of God's 
word ; either in sacred or profane history ; 
either in the Old or the New Testament. 
On the contrary, there are plain intima- 
tions of its continuing in force through 
every successive dispensation. 

The reason, which we have not yet 
considered, given by the Divine Being for 
the ordinance itself, is one of the strongest 
arguments for its perpetual obligation : 
For in the image of God made he man. 
Now whether we take this, as some have 
done, to signify that image of God as a 
governor and legislator, of which the ma- 
gistracy, divinely constituted, is a repre- 
sentation ; or, according to the more com- 
mon and probable opinion, that image in 
the individual being, of which God speaks 
in the beginning ; in any case it is mani- 
fest that the reason it contains is not tran- 
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sitory, not a matter of expediency, not 
limited to any age, country, or generation, 
but coeval and coessential with the race. 
It recognizes in the crime of murder, not 
an injury to man merely, or to society, 
but to God ; the highest possible violation 
of his authority, the greatest possible in- 
sult, through his violated image ; a degree 
of turpitude and enormity, of which the 
Divine Majesty requires the highest pos- 
sible punishment of human law.* The 
reason of the ordinance appeals to the 
attributes of God, and to the existence 
of man in God's image ; the obligation of 
the ordinance endures, as long as the rea- 
son on which it is founded; consequently, 
it is perpetual. As long as there are men 
in God's image, so long will the ordinance 

* duum homo ad Dei imaginem sit factus, cequum 
est nt qui Dei imaginem violavit et destruxit, occidatur, 
cum Dei imagini injuriam faciens, ipsum Deum, illius 
auctorem, petierit. — Roscnmueller, Scholia in Gen. ix, 

ImagO Dei non potest impune destrui, Deus enim 
ipse Iseditur, in imagine sua Isesa ; ergo ab horoicidio, et 
destructione imaginis Dei, abstinendum est — ^A. Rive- 
TD9 in loc. Opera, Tom. I. p. 237. 
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be in force, that whoso sheddeth man's 
blood, by man shall his blood be shed ; 
for in the image of God made he man. 
Calvin, in his commentaries, has well ob- 
served, that though men are unworthy of 
his wonderful goodness, the Divine Being 
doth here reveal the grounds of his care 
for the sacredness of human life ; and most 
seduously should the doctrine of this pas- 
sage be marked, that no person can injure 
his neighbor, but he injures God ; a truth, 
which, if men would remember, there 
would be much less violence in human 
society* 

* Sedulo autem notanda est doctrinaj neminem posse 
fratribuB suis esse injurium, quin Deum ipsum leedat, 
€lu8B si probe in animis nostris infixa esset, longe tardi- 
ores essemus ad ioi'erendas injurias, Calyin in Qen. 
ix. Opera, Tom. I, p. 53. 
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CHAPTER IV. 

Argument from Scripture continued. The Mosaic stat- 
utes, a luminous commentary upon this ordinance. 
Proof that it is not abrogated, but confirmed, in the 
^ew Testament. Proof from Paul's writings and 
experience. Proof from the consentaneousness of 
Divine Providence. 

The whole Jewish code proceeds on the 
ground of this previous legislation. To that 
code we do not resort for argument ; it is un- 
necessary ; we do not rest the right or duty 
of capital punishment on any part of it ; 
nevertheless, it forms a luminous commen- 
tary on the ordinance revealed to Noah. 
The existence of this ordinance is just as 
much taken for granted, as the continued 
authority of the permission to eat animal 
food ; nor was there any more need of for- 
mally republishing it, than of prefixing to 
the decalogue the acknowledged geneal- 
ogy of the Hebrews from Abraham. In 
the thirty-fifth chapter of Numbers, in the 
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last five verses, there is a manifest refer- 
ence to this ordinance, and reasons are 
given for the urgency and particularity of 
the divine requisitions of blood for blood, 
which intimate that, apart from any con- 
siderations of expediency, there is a hein- 
ousness in the crime of murder, that can- 
not be endured ; that demands and must 
have present expiation in the blood of the 
murderer, or the land itself is so defiled 
that God cannot inhabit it. " Whoso kill- 
eth any person, the murderer shall be put 
to death by the mouth of witnesses ; but 
one witness shall not testify against any 
person to cause him to die. Moreover, 
ye shall take no satisfaction for the life of 
a murderer, which is guilty of death ; but 
he shall surely be put to death. So ye 
shall not pollute the land wherein ye are ; 
for blood, it defileth the land : and the 
land cannot be cleansed of the blood that 
is shed therein, but by the blood of him 
that shed it. Defile not, therefore, the 
land which ye shall inhabit, wherein I 
dwell; for I the Lord dwell among the 

4* 
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children of IsraeL"* Some other. passa- 
ges having reference to this subject in the 
^entateuch we place at the bottom of the 
p^e, to be consulted at the pleasure of 

the Mader.t 

Irfvane of these passages it is said, " If a 
man coiuae presumptuously upon his neigh* 
bor, to slay him with guile, thou shalt 
take him from mine altar, that he may 
die." No refuge was to avail him. From 
the very altar of God, though he had fled 
thither, he was to be taken and " surely 
put to death." Again : " Thine eye shall 
not pity him, but thou shalt put away the 
guilt of innocent blood from Israel, that it 
may go well with thee." The tenor of 
these declarations, their point, explicit- 
ness, urgency and severity, would incline 
us to think that God had observed at that 
period the same unwillingness to execute 
the penalty of the Noachic ordinance, the 
same false sensibility, and the same ten- 

* Numbers 35 : 30-34. 

t Exod. 21 : 12, 13, 14. Levit. 24 : 17. Numbers 
35 : 16, seq. DeuL 19 : 10, 13 : 3. 



CAPITAL PUNISHMENT. 43 

dency to infidelity, which at intervals pre- 
vails in society at the presenl day. He 
was resolved to extirpate this feeling, and 
to make the obligation to punish the guilt 
of innocent blood, as unqualified and pe- 
remptory as any duty in the decalogue. 
The same testimony as to the guilt of 
" innocent blood," a guilt so regarded by 
the Divine Being, that in no circumstances 
would he permit it to go unpunished by 
death, is borne throughout the Scriptures. 
It is one of the sacred proverbs, " A man 
that doth violence to the blood of any per- 
son shall flee to the pit ; let no man stay 
him.^^ In revenging this guilt of blood- 
shed, it is declared by the prophets that 
'' the stone shall cry out of the wall, and 
the beam out of the timber shall an- 
swer it." 

If we are not mistaken, there was a 
high and solemn end, which is not dis- 
tinctly noticed, in all this training of the 
consciences of men on this subject; in 
making human blood so sacred, in affixing 
to the human life the value of a price so 
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inestimable. It is not improbable that all 
the strains of prophetical preaching on 
this point, and all the multiplied enact- 
ments in regard to it, and all the terrible 
sternness with which they were insisted 
on, were partly intended to prepare the 
mind for the grandeur and solemnity of 
divine truth in the atonement. God would 
prevent the cheapening of human life, in 
order that the value of the sacrifice of 
Christ's life might not be diminished in 
men's estimation. In very truth, had no 
law ever been promulgated, annexing the 
penalty of death to the crime of murder, 
it is not too much to say that the sacrifice 
of Christ upon the cross would have lost, 
in men's minds, something of its dignity. 
But God intended that our conceptions of 
the unspeakable love of Christ in laying 
down his own life for his enemies should 
not be weakened, but assisted, by our ha- 
bitual associations, by the whole world's 
prevailing habits of thought and feeling 
on this subject. 

We come next to the argument from 
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the New Testament ; and here we find, 
both in the letter and spirit of the Gos- 
pel, a strong confirmation of the doctrine 
taught, on this subject, in the Old. We 
shall both notice the perfectly groundless 
assertion, that the penal statutes of the 
Old Testament were abrogated by our 
Saviour, and we shall entertain the ques- 
tion, How far does the spirit of the Chris- 
tian dispensation interfere with the ordi- 
nance given to Noah, in authorizing and 
enjoining a greater mildness in the whole 
code of penal inflictions ? It is asserted 
that our Saviour, in his sermon on the 
Mount, clearly reprobates the vengeful 
and retaliating tenor of the laws before 
his time, referring to one or two in par- 
ticular : " Ye have heard that it hath been 
said by them of old time. An eye for an 
eye, and a tooth for a tooth," &c. Here 
we answer, 

1. That our Lord's teachings were not 
directed to the laws themselves, either as 
vengeful or retaliating in an improper 
sense, but to the abuse of them. He had 
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in view the correction of the spirit of mal- 
ice and private revenge ; the rebuke and 
removal of the habit of individual retalia- 
tion, for which the Jews most wickedly 
pleaded the sanction of laws, that were 
wisely given for the maintenance of pub- 
lie justice. He did not mean to say that 
the penalties of the Jewish law were too 
severe, or that they should cease to be 
executed whenever justice demanded it ; 
but, that individuals should forgive inju- 
ries, and should not, for the sake of per- 
sonal revenge, take advantage of public 
law, in opposition to the great law of love, 
on which hung all the law and the pro- 
phets. The provisions of the Jewish law 
were wise and equitable, and not venge- 
ful or retaliatory ; but the abuse of them 
by the selfish and malicious spirit of the 
Scribes and Pharisees had reached a de- 
gree, which demanded the sternest repro- 
bation. The paraphrase of Erasmus on 
this passage is admirable : " Ye have 
heard what degree of indulgence the law 
permitted to our fathers in the avenging 



CAPITAL PUNISHMENT. 47 

of injuries : an eye, it said, for an eye, 
and a tooth for a tooth. For God had 
known their minds greedy of revenge, and 
therefore he restricted them to certain 
rules to be applied by the sentence of the 
judges ; the man who had maliciously de- 
stroyed an eye, should lose an eye, and he 
who had destroyed a tooth, should lose a 
tooth ; for if the angry mind had been 
permitted to take vengeance without such 
rules, it might often have happened that 
life would have been taken for a tooth 
broken. The law therefore was so con- 
structed, that justice might not proceed 

farther than equity. Now I do not abro. 
gate this law, but confirm it. But I teach 
you not to seek revenge ; not to return inj* 
jury for injury, nor railing for railing, but 
contrariwise, blessing."* But it is man- 
ifest, 

2. That our Saviour's teachings had no 
reference whatever, either directly or by 
implication, to the primeval statute re- 

* Desiderii Erasmi Roterodami, Paraphraseon in 
Novum Testamentum. Toir. I. p. 74. 
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vealed to Noah. The change from the 
Jewish dispensation to the Christian had 
nothing to do with it ; men might as well 
argue that the divine authority of the 
book of Genesis was annihilated by that 
change, as that the sanction was taken 
from this penal ordinance. What would 
be thought of the argument, that the 
change of the Sabbath from the time and 
manner of its observance in the Jewish 
synagogues to the time and manner of its 
observance as the Lord's day, had abro- 
gated the ancient law of the decalogue, 
to honor the Sabbath and keep it holy % 
But we argue, 

3. If the Law of Love in the Christian 
dispensation required the abolition of this 
statute, the same law must have prevented 
its enactment, for our Lord draws that law 
of love from the old dispensation itself. 
But, it is evident, 

4. That both the spirit and the pre- 
cepts of Christianity confirm it. The spirit 
of the Gospel, while it inculcates forgive- 
ness upon individuals, approves and re- 
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quires in " the powers that 6e," the infliction 
of just penalties against offenders, the main- 
tenance of order, security, and obedience 
to law. It is remarkable that Paul brings 
tc^ether these two duties, and insists upon 
them with equal authority, in one and the 
same passage. He asserts, as clearly as 
language can do it, that the duty of private 
forgiveness does not interfere with the 
course of public justice in the punishment 
by death. In one verse he says : " Dear- 
ly beloved, avenge not yourselves, but 
rather give place unto wrath ;" and then 
immediately he spejiks of the magistrate as 
hearing not the sword in vain^ but as '' a 
revenger, as the minister of God, to exe- 
cute wrath upon the evil-doer." Capital 
punishment then, and the mild spirit of the 
Christian Dispensation are not incompa- 
tible, but consistent. 

. Besides this, the precepts of the gos- 
pel, in one or two instances, directly sup- 
pose the existence of the penalty of death, 
and as directly sanction it. We believe 
they contain a manifest reference to the 

5 
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old and well known Noachic ordinance, 
which had come to be not only a funda- 
mental law, but a fundamental proverb of 
society. Of this nature is the argument 
of the Saviour with Peter : Put up again 
thy sword in its place ; for all they ihaZ 
take the sicord^ shall perish by the sword.* 
Of the same nature is the declaration in 
the Apocalypse : He that killeth with the 
sicordj must be killed with the sword,'\ The 
form which these assertions take, is one 
that supposes a universal knowledge and 
acknowledgment of their truth and ceiVi 
tainty ; it is an appeal to the authority' 
a known divine sanction, and to a prov< 
bial sanction, which has grown out of the 
divine ; which has gathered a power of in- 
controvertible certainty, from the provi- 
dence as well as the ordinance of God. 

We will take next the special argu- 
ment of Paul on this subject. " Let every 
soiil be subject unto the higher powers. 
For there is no power but of God : the 

* Matt. 26: 52. f Rev. 13: 10. 
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powers that be are ordained of God. 
Whosoever therefore resisteth the power, 
resisteth the ordinance of God : and they 
that resist shall receive to themselves 
damnation. For rulers are not a terror 
to good works, but to the evil. Wilt thou 
not then be afraid of the power 1 Do 
that which is good, and thou shalt have 
praise of the same. For he is the minis- 
ter of God to thee for good. But if thou 
do that which is evil, be afraid ; for hb 

BEARBTH NOT THE SWORD IN VAIN : FOR HK 
IB THE MINISTER OF GoD, A REVENGER TO 
.^ipUSCUTE WRATH. UPON HIM THAT DOBTH 
iviL."* 

In this passage several things are 
brought into view. 1. The divine ap- 
pointment of human government. 2. A 
distinct and explicit recognition of the 
penalty of death for crime as then in ex- 
istence, and of the righteousness of this 
custom. 3. A recognition of it not as the 
result of any compact in society, by which 

* Romans 13: 1—4. 
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individual rights are committed to the gov- 
ernment, but as coming directly from the 
appointment and authority of God. 4. A 
recognition of penal inflictions as a matter 
of pure retributive justice, and not of mere 
expediency. These are most important 
deductions. We find the apostle clearly 
sanctioning capital punishment under the 
Christian dispensation, and referring it to 
the ordinance of Crod ; it is the use of the 
sword in the punishment of crime by mag- 
istrates as the ministers of God. There is 
no other possible view that can be takea ' 
of this passage. Calvin calls it in hi» 
commentaries ^'an illustrious place" to 
prove the divine authority of capital pun- 
ishment ; and he adds that those men con- 
tend against God, who deem it an act of 
impiety to shed the blood of the guilty.* 

In addition to all this, we have a pas- 
sage in Paul's own life, a commentary in 
his own experience, which sets in a still 

* Calvivi in Pauli Epistolas Commentarii. Vol. I. p. 
174. Contendant igitur cum Deo, qui sanguinem nocen* 
tiumliomiQum efTundi nefas esse putaat. 
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stronger light the falseness of the suppo* 
sition that the penalty of death was abro* 
gated under a milder genius in the Chris* 
tian dispensation. We find Paul himself 
ftiUy recognizing the justice and the sol- 
emn authority of that penalty, in his own 
person at the judgment bar. When he 
stood before Festus, who would have had 
him go up to Jerusalem to be judged by 
the malignant Jews, he said, '* I stand at 
Geesar's judgment seat, where I ought to 
be judged : to the Jews have I done no 
wrong, as thou very well knowest. For 
if The an offender^ or have committed any 
thing worthy of death, I refuse not to die : 
but if there be none of these things where- 
of these accuse me, no man may deliver me 
unto them, I appeal unto Caesar."* Here, 
as an innocent man, Paul does not appeal to 
any law of Christ, or provision of his gos- 
pel, abolishing the penalty of death, but, 
in the full acknowledgment of the right- 
eousness of that penalty for the guilty, ap- 

*AcU25:10,ll. 
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peals unto Caesar, with whom the supreme 
authority of the Roman government, as su- 
perior to the Jewish, lay. This must be 
regarded as a decisive issue of the ques- 
tion. Paul supposes that there are crimes 
worthy of death, and that a human gov- 
ernment may rightfully inflict the penalty 
of death for such crimes; he requires a 
legal investigation in his own case, and if, 
by such investigation, he be found to have 
done any thing which deserves that pen- 
alty, he does not refuse to suffer it, he is 
willing to die. The argument thus tested 
in Paul's own experience, we conceive to 
be perfect. It is incontrovertible, that so 
far from there being any abrogation of the 
Noachic ordinance, either in the letter or 
by the spirit of the Christian dispensation, 
we find, in the opening of that dispensa- 
tion, a new and distinct promulgation of 
the same. 

One more point of importance as to the 
lasting obligation of this ordinance re- 
mains to be considered, and that is, its 
consentaneousness with the voice of God's 
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providence. In order to evade the argu- 
ment drawn from itj some men have assert- 
ed tbatit is only a prediction. Now there 
are three things that forbid this conclu- 
sion : first, the context ; second, the absur- 
dity, to which it reduces the climax of the 
divine covenant with Noah ; and third, 
the after-legislation of God upon this sub- 
ject.* But supposing for a moment thiat 
it might be considered as a prediction 
simply ; it has either been fulfilled, or it 
has not. If it has not, this reduces it to a 
falsehood ; but if it has, it is principally 
through the penalty of death enacted in 
all human governments against the crime 
of murder ; which penalty must therefore 
be considered as one of God's providential 
arrangements for the fulfillmont of his own 
prediction, and consequently as possessing 



* Non esse autem pnedictionein simplicem sine man- 
dato, hoc loco, Deus ipse ostendit, dum in lege sua pos- 
tea dlsertam addit sui etatuti explicationem, Exod. 21: 12, 
ubi banc legem sancivit, qui percuiit hominem ita est 
morieturj omnino morte plectUor. — Rivbtds in Gen. Ex- 
ercitatio 59. 
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his own sanction, as much as the consti- 
tution of government itself. Othor provi- 
dential arrangements combine wit^pthtl, to 
secure the same result. 

Now it is worthy of -consideration 
whether we are not bound to watch the 
course of the Divine Providence, and 
where it is clear, to imitate it ourselves, to 
support its conclusions, to carry into effect 
the lessons drawn from it. To those who 
regard the light of nature as of equal au-* 
tbority with the word of God, because 
emanating from the same divine original, 
the providence of God constituting, in 
fact, a great part of the light of nature, 
this appeal is very powerful. And to 
those who maintain the decision of Reve- 
lation on thi& subject as final and supreme 
in its application to all mankind, the ap- 
peal is not less consentaneous with their 
views and feelings. If Grod has made his 
will on any point perfectly manifest by the 
course of events, it is not less obligatory 
on his creatures to obey it, than if it were 
written in his word. In such a case 
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events' are the utterances - of the Deity, 
the publij^ation of his will, the syllables 
and ^^^Hwphics in which men read it, 
the tables of stone on which it is recorded. 
Now the consentaneousness of the 
course of events with the promise to Noah 
of what the Divine Providence would do, 
the perfect adaptation of the reality, as it 
turns out in the progress of human society, 
to the rule by God propounded in its com- 
mencement, is wonderful. It is so uni- 
versal, that it has made a deep impression 
not upon observant and religious minds 
merely, but upon all minds, upon the hu- 
man mind; an impression which has 
passed into a proverb ; and proverbs, we 
had almost said, are the inspired records of 
God's providence. And the proverb that 
MURDER WILL OUT, combiucs in itself the 
conviction not merely that murder will be 
discovered, but will be avenged. The 
experience of all mankind confirms its 
truth. Cases might be cited almost by 
hundreds, in which a retributive provi* 
dence has tracked the heels of the mur« 



•' 
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derer, its dark form, like the tejvible sha-' 
dow of the crime committed^ Igf. a spirit 
rising from the blood that 
pressing nearer and nearer, till it 
up with the guilty man, confront^ bim, 
and laid him low. Bloody and dec^St^ 
men shall not live out half their days* 
Now in view of this expresnoQ of the Di- 
vine determination, even if we had noth- 
ing but the voice of nature to speak to us, 
it would seem presumptuous to strike out 
ijrom human legislation its corresponding 
^|Mtge; to set up a clause of abrogation, 
that in fact would contravene this course 
and declaration of the Divine will ; would 
falsify and stultify the Noachic precept, if 
considered as a prediction, and would 
openly and glaringly insult and violate it if 
considered as a command. But when we 
regard the Divine Revelation and the Di- 
vine Providence together, the course of 
wisdom, piety, and duty does not admit a 
doubt 

* Pi. 55: 23, 
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CHAPTER V. 



Argament from Scripture continued.— Purpose and de- 
sign of this ordinante. — ^Its sanction bf the civil magis- 
tracy. — Of the q^igin of government — Of its power to 
take life.— Benevolent design of this ordinance. 

We are to consider in the next place 
the purpose and design of this ordinance. 
It must be considered iirst, as we have al- 
ready intimated, as containing the san&*« 
tion and divine authority of a civil magis- 
tracy. Doubtless, this was one of its ob- 
jects. What goes before asserts and 
promises the providential interposition of 
God in making inquisition for blood, and 
visiting the iniquity of bloodshed on those 
w^ho were guilty of it But this ordinance 
commits into the hands of men the solemn 
and awful power, authority, and duty of 
taking vengeance. Whoso sheddcth marCs 
bloody BY MAN shall his blood be shed. Now, 
as it is not to be supposed for a moment 
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that God meant that any and every indi- 
vidual in the event of a murder should 
consider himself authorized i^'lyjl the 
murderer ; since this would be to ptoduce 
anarchy instead of order and security in 
society ; — as we cannot suppose that God 
intended to commit this power at random 
into the hands of individuals; we must re- 
gard it as referring to the formal exercise 
of justice in the civil government. We 
are, in fact, compelled to this conclusion, 
jfcere being no alternative.* 

* The learned Huguenot, Andreas Rivetus, among 
other commentators, has presented this view of the No- 
achic ordinance most clearly and satisfactorily, at the 
same time adducing and refuting the objections of the 
Socinians, Anabaptists, and others, who, he says, endea* 
vored to corrupt the passage and elude its force. " Est 
igitur hoc loco Sidtayfia, seu constitutio Dei ipsius ore 
prolata, qua sanguis homicidee voluntarii, qui humanum 
sanguincm ausu nefario cffudii, per hominem, nempe id ad 
legitime constitutum, id est, per Magistratum, vita privati 
debet" — Rivetus. Exercitatio 59 in Gen. 

The expressions of this opinion by other learned wri- 
ters are equally explicit " Magistratus hie a Deo insti- 
tuitur, eique gladius datur in manus. Deus, qui prius 
totum judicium sibi sumpserat, nee vel Cain ab homine 
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And this view is confirmed by the 
history of the divine legislation afterwards 
and in detail. For a while, previous to 
the more regular forms of human govern- 
ment, an institution prevailed, marking the 
transition state of society, an institution in 
part voluntary, in part by social consent 
and sanction, by which the nearest rela- 
tive of a party murdered was bound to 
pursue and execute vengeance on the mur- 
derer. Even this may be considered as a 
fulfillment of God's assurance to Noah, 



occidi voluit, post diluvium communicat poteitatem 
homine, et tribuit ei potestatem vitee et necis. MuNara' 
RDs in Poli Synops. in Gen. IX. Tom. I. p. 110. 

In like manner Vatablus : Hoc versu homicidia mor' 
tem denunciat quomodocunque moriantur 8ive juMO 
magistratus, sive a quocunque aliunde a Deo misso 
caruifice. Critici Sacri, Tom. I. p. 158. 

Also Calvin: Sic autcm Deus vindictam minatur 
ac denunciat homicidis, ut armet etiam gladio magistra- 
tus ad coedes ulsciscendas, ne impune fundatur sanguis 
hominum. Opera, Tom I. p. 53. 

Also Grotius : De Jure.Belli ac Pacis. Lib. I. Cap. 2. 
Tbe command, Thou shall not kill, Grotius observes, 
does not disprove the right and duty of capital punisli- 
ment inflicted on criminals. 

6 
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that the divine providence would secure 
the punishment of bloodshed by death. 
But when afterwards God resumed his 
legislation on this subject through his 
minister Moses, he took this imperfect, and 
in many respects dangerous iiVBtitution, 
and adopting it into the provisions of the 
magistracy, hedged it around with such 
other forms as were necessary at once to 
preserve its power, prevent its abuse, and 
secure to the criminal the privilege of a 
trial by witnesses. But all this after- 
legislation bears reference to the first 
broad statute enacted with Noah, the or- 
dinance designed for all his posterity. 

That ordinance confers directly from 
God upon the civil magistracy the power 
of the sword, the power of life and death, 
as the highest and most awful sanction of 
the human government. It clothes the 
administration of righteous law with a 
divine autliority. It settles the question 
as to what, in this case, is righteous law. 
It confers a power, which God alone had 
a right to confer, and which, until he 
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should have distinctly conferred it, per- 
haps no form of civil society would have 
had a right to assu:ne ; although, if con- 
sidered as a matter of self-defence, it be- 
longs as naturally and unquestionably to 
nations as to individuals. It takes the 
highest function of government as a per- 
sonification, exponent, or representative of 
all its just functions, and by surrounding 
it with all the solemnity and uhquestiona* 
ble authority of a commission from Grod, 
establishes forever the principle set forth 
in such explicit language by the apostle^ 
that '' the powers that be are ordained of 
God ; and whosoever resisteth the power, 
resisteth the ordinance of God; fur the 
ruler is the minister of God, bearing not 
the sword in vain, but as a revenger to 
execute wrath upon him that doeth evil." 
Thus God is seen at the commencement 
of a new peopling of the world, laying the 
foundations for the superstructure of the 
civil government throughout all genera- 
tions. And thus bringing together again 
the view of this subject in the Old and the 
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New Testament, our former conclusion is 
strengthened, that, so far from there being 
any abrogation of this ordinance, either in 
the letter or by the spirit of the Christian 
dispensation, we find in the opening of that 
dispensation a new and distinct promul- 
gation of the same. 

We have said that as a matter of self- 
defence the right to take life belongs as 
naturally and unquestionably to nations 
as to individuals. It is important to dwell 
for a moment on the consentaneousness of 
ihe divine authority in human govern- 
ments, in this matter, with that which is 
derived from the pretended elementary 
and voluntary formation of human society. 
The right position in regard to the civil 
government we take to be this : that 
man, in his essential nature, as he comes 
from the hand of God, is a social and po- 
litical being: that law and government 
are a part of the essential development of 
the race, as much as living in houses : that 
man, in respect to the race, is as essen- 
tially an animal governing and to be gov- 

■.■■■■»■ 
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erned, as he is, in respect to the individu- 
al, a walking, marrying, thinking, reason- 
ing animal.^ The same being, who made 
man in the beginning male and female, 
and surrounded him with all the rights and 
sacredness of the family constitution, made 
him in the beginning to be a creature of 
society, and endowed him with all the 
rights necessary to the maintenance of so- 
ciety in its most perfect form. We cannot 
but regard the idea that society comes 
from nothing but the voluntary compact, 
as a pure figment of the imagination. 
The learned Grotius treats it as such in 
the preliminary discourse to his great work 
De Jure Belli ac Pacis ; and even Hume 
expresses very nearly the same opinion.! 
Admitting, however, the assumption of 



* Cicero: De Finibus, etc. in Grotius. "As we 
make use of our limbs before we have learned what was 
the design of Nature in furnishing us with them, so WQ 
are naturally formed for civil aociety, without which 
theie would be no room for the exercise of Justice or 
Goodness." 

t Grotius: De Jure Belli ac Pack. , PreL Disc. VI. 

6* 4- 
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the voluntary compact for the sake of the 
argument, we are met with the assertion, 
than which there was never a weaker 
piece of sophistry, that inasmuch as govern- 
ment derives its rights from the delegated 
rights of individuals, and men cannot dele- 
gate that which they do not possess, and 
no man has a right to take away his own 
life, therefore, no man can give this right 
to another, and consequently, no govern- 
ment can have the right to take away life 
in any circumstances. 

The falseness of this reasoning may be 
shown in two ways. First; every man 
has by nature the right of self-defence. If 
a man's wife and children be set upon by 
a murderer, he has the right to kill the 
murderer. Now this right of self-defence, 
which every man possesses in a state of 
nature, he gives up, to a certain degree, in 
the compact of society ; it is in part the 
business of the government to protect and 
defend individuals, and the privilege so 
delegated, gives to the government the 
right to tak^ away life. But, 
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Second ; the falseness of this reasoning 
may be shown by the reductio ad absurd- 
um. It proves too much. For, no man 
has the right to imprison himself for life, 
in a solitary cell, an outcast from society, 
a contemner of its relative duties. But if 
he has not this right in himself, he cannot 
give it to others, and consequently no hu- 
man government can have the right to 
imprison a man for life. Taking this 
course of reasoning, we are brought in- 
evitably to this result. Either way we 
are forced to the conclusion that a goYern- 
ment must have the power of life and 
deatn lodged with it for the purposes of 
human society. 

We believe that it was one design of 
Grod by the Noachic ordinance solemnly 
to confer this authority, and place it be- 
yond dispute. Besides this, it; was his 
purpose to set up a barrier, which had not 
before existed, against the cruelty and 
violence of men's passions; to hedge in 
and restrain their malice and hatred by 
penalties, which do^not seem to have been 



/ 
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known in the Antediluvian world.* At 
the outset he comforted Noah, who re- 
membered the violence and wickedness of 
the Antediluvians with terror, by the 
assurance that crime, and especially the 
crime of murder, should no more go un- 
punished, or slightly punished, as it had 
done ; there should be a greater careful- 
ness of human life, a greater regard to its 
sacredness. In the Antediluvian world 
the milder course had been chosen, but in 
vain ; the mildness of that legislation only 
tended to fill society with violence and 
crime. God spared Cain, and the conse- 
quence was, since no murder could ever 
be committed under more aggravating cir- 
cumstances than that of Abel, that every 
murderer felt secure. This was the very 



* Grotids is of this opinion. De Jure Belli ac Pads. 
Lib. I. Cap. 2. sec. 5. Grotius quotes, as usual, some 
striking passages from ancient writers; the following 
from Thucydides : '^ It is probable that in former days 
heinous crimes were slightly punished; but when in 
time these punishments came to be despised, they were 
changed into death." In Lib. UL De Bello Pelopon. $ 45. 
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reasoning of Lamech. Informing his wives 
that he had slain a young man, having 
been himself also wounded, he comforts 
them against the fear that vengeance 
might be taken upon him, by referring 
them to God's lenityin the case of Cain; 
and if, says he, a sevenfold vengeance was 
threatened against any man who should 
kill Cain, be assured that the life of La- 
mech shall be protected seventy times 
seven. Lamech was the last lineal de- 
scendant of Cain mentioned in the Scrip- 
tures; so that we have the remarkable 
fact that the very first thing known of 
Cain is the murder of his brother, and the 
very last thing related of his posterity is 
the slaying of a young man perhaps quite 
as unnecessarily ; for we have no testimony 
but Lamech's in the case. The act of man- 
slaughter may have been committed in 
self-defence against an individual or a 
marauding party, who had set upon him, 
or, he may himself have provoked or be- 
gun the contest, in sqch a manner, as to 
make it actual murder. 
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Now this reasoning of Lamech wal^ 
very natural ; and God, we may suppose, 
was willing to permit the experiment of 
such mildness, in order to demonstrate 
more fully the monstrous wickedness of 
men. The demonstration was terrific ; the 
earth was filled with violence ; jthe deluge 
followed, sweeping the earth of its corrupt 
inhabitants ; and now, with Noah as the 
world's second progenitor, God was deter- 
mined to establish a code of laws of more 
efficient and salutary severity. It was as 
if he had said to Noah and his sons, Fear 
not, although ye know, and tremble to re- 
member, the violence that has hitherto 
filled the world of the ungodly, the dread- 
ful carelessness of life that has prevailed, 
and the dreadful scenes of destruction that 
were enacted habitually. It shall be so 
no more. If there be a Cain in your pos- 
terity, he shall be slain for the life of his 
brother. Whoso sheddeth man's blood, by 
man shall his blood be shed. Whoso de- 
faces and destroys by violence in the per- 
son of his brother the image of his Maker, 
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9hail himself be put to death without 
mercy. 

The ordinance thus established at the 
commencement and foundation of society, 
was evidently and pre-eminently an insti- 
tution of benevolence. God's design in it 
was one of love to his creatures.- Every 
part of the divine covenant with Noah is 
marked with mercy, as if the divine justice 
had been fully displayed and vindicated 
with earth's cleansing by the deluge, and 
now again God had nothing to do but to 
bless his creatures, as at the beginning of 
creation, and to form institutions, and re- 
veal promises for their good. As an institu- 
tion of benevolence this ordinance was first 
promulgated; as an institution of benevo- 
lence it has been continued for the welfare 
ofthe human community; to make the life 
of man a sacred charge committed for 
safe-keeping not only to every individual, 
but to organized human society. The 
attempt to fix upon it the stigma of cru- 
elty, the reproach of being the offspring of 
a hard-hearted age and people, cannot but 
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be regarded as a somewhat presumptuous 
and insolent judgment of the divine wis- 
dom ; a judgment founded on no better 
grounds than those with which some men 
would arraign the Supreme wisdom and 
benevolence at.the bar of ignorance, preju- 
dice, and unbelief in this world, because 
the punishment of eternal death is affixed 
to the violation of the Divine Law by 
Jehovah. 

In the case of Noah, it was not a race 
of savages for whom God was legislating; 
it was the germ of a refined people, a clus- 
ter of families with all the refinement and 
knowledge of the Antediluvian world. If 
some two or three English families of edu- 
cation and refinement, the father and ruler 
of their households being eminently a man 
of God, should be placed upon a desert 
island to colonize it, the laws which 
should be framed for its government 
would assuredly not be promulgated for a 
race of barbarians; they would not be 
devised on the supposition that the pos- 
terity of these families would be savage. 
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ignorant, and ferocious. They would be 
framed to prevent the possibility of such 
a race existing. They would be of a na- 
ture suited and intended to secure the 
happine^ of a society of intelligent men 
and women. And such were the laws 
which God framed for the world's gov- 
ernment under Noah : laws adapted to 
the world in its best state, and which will 
remain in the period of its greatest glory. 
They were, in point of fact, made and is- 
sued when there was a greater proportion 
of religion in the world, than there has 
been at any period since. Perhaps three 
fourths of the world's inhabitants were 
sincere Christians ; nor is the use of the 
word Christians an anachronism ; for 
Noah, like Abraham, saw Christ's day^ 
and believed in the foreshadowed atone- 
ment. This grand Noachic ordinance, 
therefore, far from being the product or 
the necessity of an uncultivated and irre- 
ligious age, was rather the offspring and 
the excellence of cultivation and of piety ; 
it was the gift of God to a Christianized 

7 
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Humanity. It was God's bow, set in the 
angry clouds of human passion, binding 
and restraining them; revealing God in 
the same attitude of mercy, as when, to 
calm the fears of the grateful and admiring 
patriarch, he spanned the threatening mass- 
es of the storm with the lovely colors of 
the rainbow ; erecting, in this ordinance, 
a sign of peace and order for the moral 
world, as full of beauty , and security, as 
the rainbow for the natural world. 

We have said that the design of the 
Deity in this enactment was evidently a 
design of love ; we may now add that the 
attempt to take away the sanction of the 
penalty of death, whether from the hu- 
man or the divine government, is not an 
attempt of mercy, but against mercy, 
against the highest purposes and views of 
the divine goodness. We know well who 
it was that in the beginning attempted to 
persuade the parents of the human race 
that no such penalty as that of death for 
the violation of law existed ; it was no 
benevolence in him that led to the denial 
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of this penalty, neither is it benevolence 
that in our time would lead to its abroga- 
tion. It was good and benevolent in God 
to affix to human law by divine authority, 
* the highest penalty, of which, in the na- 
ture of things, human law is susceptible. 
That penalty is death. Its annexation to 
law in this world was an act of wisdom 
and goodness. It foreshadows and proves 
by analogy the principles of the divine 
government in eternity. As the highest 
penalty possible in the nature of things is 
annexed to the highest violation of law in 
this world, so, and with equal wisdom and 
goodness, the highest penalty possible in 
the nature of things is annexed to the vio- 
lation of the divine law in eternity. Man 
can kill the body, and it is all that he can 
do ; but God can destroy both soul and 
body in hell. 
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CHAPTER VI. 

Argament from Scripture connected with the argament 
from expediency. — ^Wisdom and necessity of this or- 
dinance. — Commonness of the spirit of Cain in human 
society. 

We are now to consider the wisdom 
and necessity of this ordinance. So far as 
facts in past ages can teach us, we take 
this to have been clearly demonstrated in 
the experience of the world before the 
flood, so that it was not consistent with 
the wisdom and goodness ot Grod to repeat 
the experiment made with the progeny of 
the first murderer. The lenity that char- 
acterized the divine dealings with Cain in 
the Old World would have been misplaced 
if continued in the New. In order to pre- 
vent society from running the same race 
of wickedness, a different order of things 
was necessary ; a different period of life, 
a different code of laws, a different set of 
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institutions. We cannot indeed tell with 
absolute certainty what might have been 
the result, if God had not set up the bar- 
rier of this enactment, but it is probable 
that there would have been less and less 
regard to the sacredness of human life, 
and men's passions would have increased 
with indulgence, till it would have become* 
a customary thing, for the gratification of 
malice, to take life with very little provo- 
cation. Men would have stabbed and 
killed one another, in a sudden fit of 
anger, or for the execution of some cher- 
ished spite, with as much freedom and 
commonness as they would kill a noxious 
animal. "Am I my brother's keeper? 
Who shall call me to account?" It is to 
be remembered that the very first crime 
on record after the fall is that of murder, 
and not only so, but the murder of one^s 
own brother ; and as we have no reason 
to believe that Cain, as a specimen of hu- 
manity, was any worse than his descend- 
ants, and on the contrary are assured by 

divine authority that the spirit of murder 

7* 
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dwells in the heart of every man that lov- 
eth not his brother according to the gos- 
pel, it is probable that murder was fright- 
fully common in the antediluvian world ; 
it is probable that it would have been 
quite as common in the world after the 
deluge, if God had not set this barrier 
against it. No man can tell how much of 
its peace and security society owes to this 
very ordinance, how much of the fearful- 
ness that now invests the crime of murder, 
and of the horror with which all men re- 
gard it, has been thrown around it by 
God's annexing to it this awful penalty. 
Those who desire the abrogation of this 
law, and reason against it because of its 
severity, can have little conception of the 
state in which society would now have 
been existing, if from the beginning of the 
world there had been no such divine en- 
actment 

Neither can it be told how greatly the 
absence or the abrogation of this law 
would have weakened the force of all 
other penalties, each lower penalty suffer- 
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ing in its degree, and all together being 
shorn of that awful power, which invests 
the functions of Law, when the dread al- 
ternative of life, or death, the power of the 
sword, in the language of the apostle, 
stands ministering to its judgments. 

The brief, dark, stern account of the 
first murder is terrible in its warnings and 
its lessons. It shows four things; — the 
fatuity and sullen insensibility of the mur* 
derer ; — the intolerable deadliness of his 
crime ; — the certainty of its discovery and 
punishment; — and the nativeness of the 
spirit of murder. The fatuity of this guilt 
is one of its peculiar characteristics ; a man 
under the influence of a guilty conscience 
loses his common sense, and becomes mad, 
blind, foolish. Murder betrays itself some- 
times by its insane anxiety for conceal- 
ment. The manner of Cain's answer 
might have made it evident to any person 
that he was the murderer. In all proba- 
bility he had been hiding Abel's body. 
This would naturally be his first step after 
killing him. He would hastily dig a pit 
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in the ground, or at least drag the corpse 
of his murdered brother into the woods, 
and cover it with leaves and branches; 
and as he did not think of the interposi- 
tion of Grod in the discovery and punish- 
ment of his crime, he might have expected 
to keep it concealed from every creature. 
He had a ready falsehood for his father 
and mother, if they had inquired after their 
murdered son. And the same falsehood 
was just as ready for God. "And the 
Lord said unto Cain, Where is Abel thy 
brother 1 And he said, I know not : am 
I my brother's keeper?" And yet the 
murderer could scarcely have had time to 
wash the stains of his brother's blood from 
his own hands, and to cleanse his raiment. 
There he stood before God, pale and trem- 
bling, with hell in his soul, the first mur- 
derer and the first liar ! 

" And God said. What hast thou donel 
the voice of thy brother's blood crieth unto 
me from the ground. Thou art cursed from 
the earth, which hath opened her mouth to 
receive thy brother's blood from thy hand." 
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This most striking declaration finds a 
solemn commentary in that passage from 
the book of Numbers already quoted. It 
shows that there is that ingredient in the 
crime of murder, which will not suffer God 
to rest till it be expiated. — But the spirit 
of Cain, and the commonness of Cain's 
answer in this selfish world, is that which 
touches most sharply the present tenor of 
our argument. Am I my brother's keeper! 
There was as much murder in Cain's 
answer as there had been in Cain's ac- 
tions. But this is not all. It embodies 
the spirit of the world in opposition to the 
spirit of the gospel, the spirit of selfishness 
in opposition to the spirit of benevolence, 
the spirit of hatred in opposition to the 
spirit of love. The same spirit which 
makes Cain the questioner, will, in appror 
priate circumstances, constitute Cain the 
murderer. A man who will ask, Am I 
my brother's keeper ? will rise up in the 
field against his brother, and slay him. 
Hence the necessity of the terrible severity 
of the divine ordinance against this crime. 
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Am I my brother's keeper 1 Yes ! 
thou art thy brother's keeper. On the 
gospel scheme thou art; by the law of 
God thou art; for thou shalt love thy 
neighbor as thyself If thou art thine 
own keeper, thou art also thy brother's 
keeper : and in the highest and most 
sacred point, this ordinance is designed to 
show it : this ordinance was necessary as 
the safeguard of this truth, Thou art thy 
brother's keeper. 

We therefore take the necessity of 
Capital Punishment to have been very 
clearly demonstrated by men's experience 
before the deluge. We can hardly sup- 
pose that unless God had found it neces- 
sary for the well-being of society, he would 
have increased the severity of any enact- 
ment ; and his placing this enactment the 
very first thing after the deluge in the 
fore-front of all legislation, does, of itself, 
argue a necessity growing out of the very 
elements of human depravity. If neces- 
sary for the good of society, then was it 
also benevolent and wise ; and its terrible 
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severity, which by some is made the grand 
argument against it, is the very proof of 
its wisdom. All those arguments which 
go to show its cruelty, so called, go to 
show its wisdom, for they show its eflScacy. 
This would not be the case, if the punish- 
ment were unjust, were contrary to men's 
natural ideas of justice. This it is not; 
the experience of all murderers, and the tes- 
timony of all men's consciences from Cain 
downwards prove that it is not. If the 
punishment were unjust, then, the greater 
its severity, the greater its injustice ; but 
admit the enormity of the crime and the 
justice of the punishment, and then every 
powerful coloring, in which you depict its 
severity, shows more clearly its wisdom, 
for it shows it to be the more perfectly 
adapted to the end you have in view. 
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CHAPTER VII. 

Argument from Expediency continued. — Consentane- 
ousness of the law of nature with this enactment.-^ 
The power of conscience, and the necessity of right- 
eous Law to sustain it 

It is important to dwell for a moment 
on the consentaneousness of the law of 
nature with this enactment. We speak 
now of the spontaneous and natural opinion 
of mankind as in all ages developed. The 
universality of the sentiment in the soul 
of man respecting the justice and necessity 
of the punishment of death for murder is 
such, that we might well regard it as a 
part of the Law of God written on the 
heart : the common thoughts and usages 
of nations, even in the light of nature 
merely, would go far to corroborate this 
opinion. The experience of Cain himself, 
in the commencement, sheds a singularly 
powerful light on this part of the subject. 
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His conscience told him, before either his 
crime, or any law against it, or for 
the avenging of it, had been promul- 
gated, that he was worthy of death ; 
worthy of the same last evil, which he 
himself, in his enormous iniquity, had in- 
flicted on his own brother : the very fore- 
boding of his soul within him declared 
that all mankind would seek to kill him ; 
and it would seem that in order to avoid 
this, it was necessary to resort to some 
particular edict in defence of Gain. This 
deep horror of the crime of murder, and 
this inwrought image and prediction of 
avenging justice, supported by the voice of 
God, has been developed wherever men 
have grown into communities. We have 
an instance of this, of very peculiar inter- 
est and power in the '^ barbarous people/* 
who, though the majesty and dignity of 
Rome called them barbarous, like all for- 
eigners, showed so much courtesy and 
kindness to Paul after his shipwreck. 
^^ No doubt," said they among themselves, 
when they saw the venomous viper, from 

8 
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the fire which he had kindled, hanging on 
his arm, '' No doubt this man is a mur- 
derer, whom though he hath escaped the 
sea, yet vengeance suffereth not to live." 
This is indeed very striking. This ven- 
geance, 71 81x71^ this divine justice, had a 
strong place in the convictions of the an- 
cients, and the sentiment here expressed 
in regard to the guilt and just desert of 
murder it would seem is the natural sen- 
timent of the heart ; a sentiment which, 
stamped by the divine sanction, is proved 
to be as just as it is natural ; though, if 
not supported by the divine authority, it is 
evident that it would soon lose its power, 
and become obliterated. The natural 
conscience of mankind gets exceedingly 
darkened and corrupted without the light 
of revelation ; and our sense of the enor- 
mity of any crime may be greatly mould- 
ed by the nature of the penalty annexed 
to it ; so that, in the course of ages, sup- 
posing the penalty of death had never been 
connected by the Almighty with this 
crime, we might have come to consider its 
iniquity as very slight. 



CAPITAL PUNISHMENT. 87 

The reason for this mysterious depth 
and intensity of feeling in regard to the 
nature of justice in the case of a murderer 
is to be found partly in the fact that the 
crime of murder is itself the climax and 
concentration of all malice, in the viola- 
tion of the great law of love, on which 
h ang all the law and the prophets. . 

The offence is rank ; it smells to Heaven, 



It hath the primal eldest carse upon it 

Hence the universal conviction that mur- 
der cannot be concealed ; — 

Those dread Beliefs, coiled serpent-like about 
The adage on each tongue, murder will out. 

God forbid the legislation, that should 
weaken the protecting power of these in- 
ward prophets and ministers of justice! 
" The voice of thy brother's blood cri^th 
unto me from the ground !" The whole 
creation of God seems to array itself 
against the offender; the elements scowl 
and darken upon him ; the air is '^ with 
dreadful faces thronged." 
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The fiends in his own bosom people air 
With kindred fiends, that hunt him to despair. 

The feeling of sure discovery and retribu- 
tion follows the murderer himself the world 
over ; and the very image of his iniquity,— 
the '^ damned spot/' which he cannot 
wash out, the bloody dagger, which he 
sees before him, — draws him to the suffer- 
ance of its penalty. * 

The Ehinnys of the ancients, — their 
EuMENiDEs with serpent-wreathed heads, 
'—-is a creation of the mind of man, which 
speaks volumes as to the predictive truth 
and power of the human conscience. The 
etymology of the word, from ''E^cg and 
Novg the strife or fury of the mind, is a 
tremendous revelation.^ It opens up at 
once, to any man whose thoughts will 
pursue it, the whole doctrine of an in- 
ternal hell in the unquenched elements of 

* These, say^ the poet Gray, alluding perhaps to this 
rery derivation of the word, and contemplating a group 
of youthful beings : 

These shall the vulture passions tear, 
The Furies of the mind I 
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human passion. Some of Ihe most re- 
markable passages in classical literature, 
in which the ministry of the Furies is in- 
troduced, are those connected with this 
very crime of murder as the occasion of 
the sentiment. There is a striking simi- 
larity between the descriptions in heathen 
writers and those in the Scriptures them- 
selves in regard to the just providence of 
Grod making inquisition and executing 
vengeance for blood. " For this," says 
the prophet Tiresias to Creon, in the An- 
tigone of Sophocles, " For this are the 
Furies of Hell and of the gods, pursuers 
with penal vengeance, lying in wait for 
thee, that thou mayest be insnared in the 
very same misfortunes."* To this pur- 

* * ^^ * 

TovTOiP ere Itaptjxtjgeq varegoipO'OQo^ 
Xoxwsiv ^Aidov xaX &eiip 'Egiprviq, 
iv xoiaiv dvroXq toiad^ Xri(p&ijyai, 

Antigone of Sophocles, 1064-1076. 

The Hebrew idea of the pollution of the land by blood, 
in the view of the Deity, and of the necessity of expi- 
ating it by blood again, is exhibited in the Oedipus 

8* 
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pose may be noted the nqofjLavxiJ^ Jhea 
and the;^aAj^a;rot/^ ^Eqi.wvq of the Electra ; 
this expression of prophetic justice convey- 
ing, to any mind that will reject upon it, 
a great and high idea beyond that which 
is ordinarily attached to the signification 
of the word in human society ."^ The high- 
est idea of justice is a prophetic idea, 
pointing to a future retribution. 

That is a powerful passage in which 
Webster has depicted the workings of the 
murderer's conscience, the impossibility 
of hiding his crime. ^' The whole creation 
of God has neither nook nor corner, where 

TyrannuB of Sophocles. See from the 05th line to the 
141st 

'^Homicidee pleramque poenas luunt ccedis,'' gayi 
Le Clerc, '^ sen in judicum manus incidant, sea josta 
Dei providentia, violenta nece intereant" He quotes 
iCschylus in the Agamemnon : 
TSp noXvxxovttP yaq 
oh» aoMoftot ^co/* 
f^iXatwcU at oSr iQippvtq j^^ot^^f— etc. 

The gods have their eyes upon hloody men ; they ate 
not wanting in vigilance. The black Furies hurry them 
tQ darkness. Le Clerc in Gen. IX. Commentarius, p. 79. 
* The Eleetra, Chorus 473-515. 
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the guilty can bestow such a secret, and 
say it is safe. The guilty soul cannot 
keep its own secret. It is false to itself; 
or rather, it feels an irresistible impulse of 
conscience to be true to itself. It labors 
under its guilty possession, and knows not 
what to do with it. The human heart 
was not made for the residence of such an 
inhabitant. It finds itself preyed on by a 
torment, which it dares not acknowledge 
to Grod or man. A vulture is devouring it, 
and it can ask no sympathy or assistance, 
either from Heaven or earth. The secret 
which the murderer possesses soon comes 
to possess him, and like the evil spirits of 
which we read, it overcomes him, and 
leads him whithersoever it will. He feels 
it beating at his heart, rising to his throat, 
and demanding disclosure. He thinks the 
whole world sees it in his face, reads it in 
his eyes, and almost hears its workings in 
the very silence of his thoughts. It has be- 
come his master. It betrays his discretion, 
it breaks down his courage, it conquers bis 
prudence. When suspicions from without 
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begin to embarrass him, and the net of cir- 
cumstances to entangle him, the fatal 
secret struggles with still greater violence 
to burst forth. It must be confessed, it 
will be confessed; there is no refuge from 
confession but suicide, and suicide is con* 
fession."* 

Ye brood of Conscience, Spectres ! that frequent 
The bad man's restless walk, and haunt his bed. 
Fiends in your aspect, yet beneficent 
In act, as hovering angels when they spread 
Their wings to guard the unconscious innocent ! 
Slow be the statutes of the law to share 
A laxity that could not but impair 
Your power to punish crime, and so prevent. 
And ye, Beliefs ! coiled serpent-like, about 
The adage on all tongues, Murder will out I 
How shall your ancient warnings work for good. 
In the full might they hitherto have shown. 
If for deliberate shedder of man's blood 
Survive not judgment that requires his own? 

WORDSWOBTB. 

* Webster: Argument on the trial of Knapp. 
Speeches, Vol. I., p. 452. 
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CHAPTER VIII. 

Objects of the punishment of crime. — What constitutes 
the perfection of criminal jurisprudence ? — The theo- 
ries of Grodwin and Hume. — Difference between Jus- 
tice and Revenge: 

It is necessary for a moment to con- 
sider what is the object we are seeking in 
the punishment of crime in this world, and 
what, consequently, would be the perfec- 
tion of criminal jurisprudence. The pun- 
ishment of crime in a world of probation 
we believe to have three ends ; justice, the 
good of society, and the reformation of the 
offender. That there is such a thing as 
justice, separate from the other aims of 
penalty, can be clearly demonstrated. 
The very word conveys an idea, which is 
not to be confounded, or lost sight of, in 
the expediency of Law ; the word Justice 
does not mean the same as the word Ex- 
pediency ; men sometimes forget the lat- 
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ter, and have their minds solely fastened 
on the righteousness of the former. Some 
crimes are so enormous, so brutal, so shock- 
ing, so cruel, that the whole moral sense 
of the community rouses up against them, 
and calls for penal infliction ; it is not the 
spirit of retaliation, it is no personal 
malice, no feeling of ill-will that gives 
utterance to this call; it is justice that is 
demanded, the intuitive, spontaneous ex- 
pression of the moral sense of what is 
proper and right ; and the good of society 
and the reformation of the offender are 
forgotten in the urgency of this demand. 

This feeling of the nature and neces- 
sity of justice is developed individi|ally 
still more clearly than in the moral sense 
of the community. No man with right 
feelings ever sees a man that is unjust and 
cruel even to his beast, without wishing. to 
punish him ; if you see a waggoner in the 
street needlessly beating his horse, you 
will wish to beat the waggoner ; no man 
ever sees a brute in the shape of a man 
wantonly inflicting violence upon his bro« 
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ther man, but feels that he ought to be 
punished; and yet there is no vengeance 
in this sentiment, nor any idea of restitu- 
tion, nor any particular thoughtfulness for 
the good of society, but a deep, spontane- 
ous feeling that the man c^eseroes punish- 
ment, that it is an outrage on the moral 
sense to let him go without it, that he 
himself ought io be made to feel the wick- 
edness of his conduct. This is especially 
the case, if the man be hardened, sullen, 
and obstinate ; if he show sorrow and con- 
trition, there is a very different feeling; 
contrition itself, as showing that the man 
is pained and suffering for his crime, seems 
to meet, in some measure, this spontaneous 
demand for justice. 

We think this view is sustained by 
Grotius, in a good degree, though he does 
not pursue it, but confines himself to the 
argument from expediency. Nevertheless, 
he defines punishment as malum passionisj 
quod infligitur oh malum, actioniSj evil in- 
flicted, on account of evil committed ; and 
in the following extract there is a higher 
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ground indicated than that taken by many 
writers on this subject. 

"Among those things, which Nature 
herself tells us to be lawful and just, this 
is one, That he that doeth evil, should suf- 
fer evil ; which the philosophers call the 
most ancient and Rhadamanthean law. 
To the same purpose is that saying of 
Plutarch, TS OitS iTterai Sipcri, etc. Justice 
is the attendant of God to take vengeance 
of those who transgress the divine law, 
which all men naturally have recourse to 
against all men as their fellow-citizens. 
And Plato declares that, Neither God nor 
man ever said this, that he who hath done 
wrong to another, doth not deserve to suf- 
fer for it. And Hierax describes justice 
by this as the noblest part of it, that it is 
the execution of punishment on those who 
have first offended. And Hierocles calls 
punishment the medicine of wickedness. 
And Lactantius says. They are guilty of 
no small error, who miscall punishment, 
either human or divine, by the name of 
bitterness and malice, imagining that he 
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oaght to be esteemed guilty, who only 
punishes the guilty."* 

The reasoning of many persons on this 
subject would conduct us to the conclu- 
sion that in fact there is no such thing as 
desert to be considered in human society ; 
that a man is not punished, or ought not 
to be punished, because he is guilty, but 
SOLELY because the punishment is useful, 
and therefore that no man ought to be 
punished from respect to what is past, but 
solely from regard to the ftiture. This is 
the argument pursued by Hume;t but 
Godwin carries it out more fully. It is 
the result to which all must come, who 
deny the propriety of punishing a man 
simply because he deserves to be punished. 
Grodwin argues that, strictly speaking, 
there is no such thing as desert ^ it is a 
chimerical idea; and therefore the com- 



* Qeotiub : De Jure Belli ac Pacis. Lib. 11. Gap. 20. 
} 1. — See also what Grotius says of Justice, Book I. 
Chap. 9. 

f Hume : Philosophical Essays. Principles of Mor- 
als, Sec 3. 

9 
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mon idea of punishment is altogether in- 
consistent with* right reasoning. The in- 
fliction should bear no reference to a man's 
innocence or guilt. An innocent person is 
the proper subject of the infliction of suf- 
fering if it tend to good. A guilty person 
is the proper subject of it under no other 
point of view.* 

Now it is not requisite to hold to this 
writer's system of Necessity, in order to 
come to this absurd conclusion ; for if the 
utility of punishment be absolutely the 
SOLE ground of its infliction, the only rea- 
son why it is just and proper to inflict it, 
then this conclusion is perfectly correct. 
And if our courts of justice coul(\ take per- 
fect cognizance of future results, so as to 
be sure that in any given case this method 
would on the whole be productive of the 
greatest good, they ought to punish the 
innocent, just as much as the guilty. 
This monstrous proposition is just a fair 
result of shutting out the idea of simple 

* Godwin : Political Justice, Book VII. Chap. 1. 
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justice in view of desert, as one of the 
ends of penal infliction. This end, let it 
be remembered, is not revenge, embraces 
in itself nothing of the idea of revenge or 
of a revengeful spirit ; although it is one 
of the most common pieces of sophistry to 
argue against the punishment of death for 
murder as if it were revengeful and on 
that account barbarous, when it has no 
more of vengeance in it, than imprison- 
ment for life, or any other penal infliction. 
It has justice, and so has every appropri- 
ate penal infliction ; and the moral sense 
of the hmnan mind intuitively demands 
and regards justice as one of the objects of 
such infliction ; a truth which we think 
every reflecting mind must acknowledge, 
if it be not blinded by a system of philoso-. 
phy founded solely in expediency. 

This requisition of justice by the moral 
sense has a development in reference to 
nations as well as individuals; and 'in 
this direction sometimes it may be seen 
more clearly how distinct is this sentiment 
both from that of retaliation on the one 



15884S 
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side and expediency on the other. There 
is scarcely an individual, for example, 
who would not be glad to see the govern- 
ment of England humbled and severely 
punished for the atrocious iniquity of her 
war against China. We should rejoice to 
see her compelled to restore fourfold for 
the injury done in her pride of power, to 
an almost unoffending and defenceless na- 
tion. This is the sentiment of justice; it 
is the spontaneous demand for it in the 
human mind. 

Other crimes again are so dangerous^ 
that the sense of the community and the 
aim of the law fasten mostly on the good 
of society; so that neither justice, as we 
have spoken of it, nor the good of the of- 
fender, are much thought of The good of 
society indeed will be acknowledged by 
all to be the great important aim of Law 
and its penalties in a human government. 
The good of society comprehends several 
things which have sometimes been enumer- 
ated as separate ends of penalty ; restitu- 
tion to men defrauded or injured, the sup- 
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port of law in its dignity, the strength of 
the government, the confirmation and sup- 
port of virtue, and the restraint of vice. 

. Other crimes, again, are of such a na- 
ture, or committed under such circumstan- 
ces, that the reformation of the offender 
may be the principal thing for which pun- 
ishment is regarded. But it is evident 
that there are crimes so dreadful, as to 
make it necessary that justice and the 
good of society solely shall be consid- 
ered. 

If now all these three ends of the pun- 
ishment of crime could be always attained 
together, it would be the very perfection 
of criminal jurisprudence ; but it is very 
far from being the perfection of criminal 
jurisprudence to have it as mild as possi- 
ble. There are ends to be attained much 
higher and more important than that of 
mildness and benevolence to the offender. 

Yet even in the punishment of a mur- 
derer by death it is possible to unite all 
the three objects of the law, justice, the 
good of society, and the reformation of the 

9* 
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offender. Not indeed his reformation in 
point of morality merely, or his living a 
moral life as a correct member of society ; 
for this the alternative of perpetual im- 
prisonment contemplates as an impossi- 
bility, even if the punishment of death 
were abolished ; but his spiritual and eter- 
nal reformation, his repentance towards 
God, a deep and holy change in his char- 
acter, the pardon of his sins through faith 
in the blood of his Saviour, and a prepara- 
tion to meet God and be blessed in his 
presence. This the sparing of his life in 
imprisonment might utterly prevent, when 
the sentence of death might have been the 
means of a hardened criminal's conver- 
sion. 
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CHAPTER IX. 

Fearfalness and efficacy of the punishment hy death. — 
Causes of the dread of death.— Prospect of the guilty 
in Eternity. — Objection considered, of cutting off the 
criminal in his sins. — The answer of Grotius. — Answer 
from fact and experience. — Also from the Divine prov- 
idence and from expediency. — Objection consideredi 
of the unwillingness of juries to convict in cases of 
murder. 

Some men argue that punishment by 
death is not, after all, so severe and terri- 
ble, as to make it of all modes of punish- 
ment the most efficacious to deter men 
from crime. It is asserted that hardened 
villains, for example, fear death very lit- 
tle, and that to some the idea of imprison- 
ment for life is far more terrific. Now we 
do not believe there is an individual in 
existence, who, if the alternative were 
presented of choice between an ignomini- 
ous death and imprisonment for life, would 
not choose the latter. There are degrees 
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in the fear of death, and some men are 
more afraid to die than others, whose pre- 
paration for death is no better than their 
own; but in proportion as the laws are 
well administered, the tone of moral sen- 
timent healthful, a good common school 
education prevalent, and the Sabbath 
well observed in any community, death 
will be regarded by all as the last and 
most terrible of punishments to a criminal. 
Skin for skirtj all that a man hath, will he 
give for his life; a true proverb, and not 
the less correct, because uttered by the 
father of lies, himself a murderer from the 
beginning. There is no passion so strong 
as the love of life. The aphorism of Lord 
Bacon is not true, that '^ there is no pas- 
sion so weak but mates and masters it." 
There is no grasp so tenacious as that 
with which men hold on to life ; no delu- 
sion more powerful, than that which makes 
them count upon long years of life in store, 
though living quite unfurnished for the 
world to come. 

All men think all men mortal but 
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themselves. Hand in band with this love 
of life goes the delusion that life will be 
preserved, even when, for the indulgence 
of passion, it is hazarded. When a man 
is under the influence of any passion that 
is said to " mate and master " the love of 
life, it is not the loss of life, the issue of 
death, that the passion contemplates, but 
the accomplishment of some scheme, the 
gratification of some desire, that will ren- 
der life itself more agreeable. The man 
expects to have his life continued. Be- 
cause a passion leads a man to incur 
danger, to put himself in a situation where 
life may be lost, it proves by no means 
that the love of life is overcome by the 
passion ; the passion itself grows out of the 
love of life, life in a particular desired way. 
The possibility of dying is not the hazard 
on which a man stakes the indulgence 
of his will in this sort of gambling, but the 
probability of living ; life itself, in greater 
enjoyment, is his inducement for the stake. 
We remember to have been very much 
struck with the death-scene of a ceiebrat-> 
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ed romance-writer in Germany, who, up 
to the very last, persuaded himself that he 
should get well, and spent some of his 
very last moments in dictating the pages 
of a new novel he was composing. " Only 
life !" was his exclamation, " this sweet 
life ! life at any price, life even with suf- 
fering, only life, life, life!" True, it is 
not every one to whom life is so sweet. 
But there is an immeasurable distance 
between the highest, sternest, severest 
punishment, and death. Hence, you will 
rarely find cases of suicide in prisoners for 
life; but when the sentence is that of 
death, strange as it may seem, sometimes 
the very horror of death produces self- 
destruction. 

We have not far to look for the reason 
of all this. In truth, this powerful love of 
life, and this extreme terror of death, are 
because it is not so much the article of 
death that men fear, as what comes after 
death ; nor is there any other passion save 
one, that can subdue the love of life and 
the fear of death together, that which was 
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the master passion in Paul's bosom, that, 
from the object of which neither life nor 
death, things present nor things to come, 
could separate him. It is appointed unto 
men once to die^ and after thoA the judg- 
ment. It is because men dread the judg- 
ment. It is because of that unknown, un- 
tried future, which is Eternity. It is be- 
cause men have lived unprepared to meet 
€rod, and when death stares them sudden- 
ly and unexpectedly in the face, then the 
reality of an endless retribution bursts upon 
them. It is because the soul of the guilty 
is the prophet of its own misery. It is be- 
cause its keen vision, outstripping all mor- 
tal guesseSy darts past the line of destiny, 
pierces the veil, and gazes affrighted on 
the foreshadowed picture of the life to 
come, the reality of death eternal. It is 
because there is a sleeping voice, so deep 
down in the recesses of the soul, that 
though it be stifled almost all through life, 
yet, when it begins to speak, it upturns 
and troubles the whole ocean of being from 
its foundations; there is no more possi- 
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bility of hushing those dread accents, of 
stilling that deep tumultuous roar, of 
quelling or quieting the clamor of a roused 
and angry conscience, than of stilling the 
resurrection trumpet. For even as that 
trumpet echoes through the vaults of death, 
Awake ye dead, and come to judgment, 
so does that voice, which is ready for ut- 
terance in every man's soul, reverberate 
through its recesses, startling forgotten 
and dead sins from their slumbers, and 
pealing beforehand the anticipated sen- 
tence. 

Now it is on the ground of this dread* 
ful prospect in Eternity that some men ar- 
gue that the punishment of death cannot 
be right, because it sends an immortal soul 
unprepared into eternity. This is a very 
solemn consideration. But let us place it 
in the right light, and we shall lind that it 
bears more in favor of punishment by death 
than against it. We shall find that in 
taking away this sanction from the ma- 
jesty of law, we have deprived our crimi- 
nal jurisprudence of its highest regener- 



CAPITAL PUNISHMENT. 109 

ating and sanative influence, and have left 
it more likely than ever to be the mere 
usher of impenitent and unprepared men 
into the presence of their Judge. It may 
be very powerfully argued that the sen- 
tence of death is an event, which is more 
likely than the solitude of the longest life, 
to rouse up the conscience of a hardened 
sinner, and set him to crying earnestly for 
mercy from his God ; and if that does not 
do it, it is almost certain that nothing else 
will. A man is not sentenced and hurried 
instantly to the gallows, but space is given 
for repentance, and if, under such circum- 
stances, the criminal is not awakened, it 
is little likely that he ever would be. The 
sentence of death tends powerfully to im- 
press the criminal with a sense of the ex- 
ceeding enormity of his guilt ; 4)ut in the 
case of the sentence of imprisonment for 
life, the pressure which the hand of death 
had laid upon the man's conscience is 
lightened; the power that brought him so 
near to the face of God is broken, and he 
shrinks back ; the grasp of conviction is 

10 
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relaxed, the soul is again thrown upon its 
own resources, and its ingenuity is exer- 
cised in revolving the possibilities of escape. 
The time is long ; there are many things 
that may happen; a pardon is possible; 
there are precedents that greatly favor the 
idea ; a studied good behaviour may pro- 
cure a mitigation of the sentence ; at all 
events, the long indulged and powerful 
habit of religious procrastination need not 
be so hastily and violently broken up; 
there will be time enough for repentance. 
Now it is precisely this grant of time 
enough for repentance, that is likely, to 
keep the individual from repenting at all ; 
it is likely to fix in solitude^hat habit of 
procrastination, which has become so 
strong in active life, and so incorporated 
with the soul's nature by crime. The 
sacred declaration applies with great 
power. Because sentence against an evil 
work is not executed speedily^ therefore the 
heart of the sons of men is f idly set in them 
to do evil.* In view of these truths we 

* Eccles. 8: 11. 
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turn this argument back upon its pro- 
pounders, believing that the practice of 
imprisonment for life, should it prevail to 
the exclusion of the punishment of death 
would sometimes seal men for perdition in 
eternity, when the sentence of death might 
have proved the salvation of their souls. 

The learntd Grotius has noted and re- 
futed this objection in a passage which, 
taken with the commentary that we shall 
append to it from actual experience in 
Newgate, merits consideration. " Some 
men are at fault with capital punishment, 
because with life all opportunity of repent- 
ance is cut off. But they well know that 
good magistrates have the greatest vigi- 
lance in this matter, that no criminal may 
be hurried to execution without ample 
time to acknowledge and heartily detest 
his sins ; which late repentance, although 
by reason of death works do not follow it, 
may be accepted of God, as proves the 
example of the penitent and pardoned 
thief upon the cross. But if men say that 
a still longer period of life might produce 
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a still deeper repentance, it may be an- 
swered that the experiment has often 
proved otherwise : there have been those 
to whom that pithy and solemn sarcasm 
of Seneca might have been addressed, We 
have one good thing more to offer you, and 
that is death: and of whom those other 
words of the same author may be applied, 
that in that way only can they cease to be 
wicked. Which is what Eusebius had said 
before ; since they cannot be reformed by 
any other means, let them, being thus 
freed from their chains, bid adieu to their 
villanies."* 

We believe that Seneca's thought is a 
true one, and that there are cases in which 
death had been better than life for the 
spiritual interests of the prisoner. A strik- 
ing confirmation of this is presented in Mr. 
Edward Gibbon Wakefield's experience 
in Newgate, detailed in his " Facts re- 
lating to the punishment of Death." He 
says that " the Reverend Mr. Cotton, the 

* Grotius : De Jure, Lib. II. cap. 20, § 12. 
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ordinary of Newgate, who has been chap- 
lain of the jail for more than a dozen 
years, has often acknowledged to him, 
that he does not remember an instance of 
what he considered sincere conversion to 
religious sentiments, except in prisoners 
who loere executed, A very great show 
of religious fervor is often made by pris- 
oners, even from the moment of their en- 
trance into Newgate, still more after they 
enter the cells. But in such cases, when 
the punishment is finally settled at some- 
thing less than deaths the prisoner invari < 
ably behaves as if all his religion had been 
hypocrisy.^^ 

The objection we are here speaking 
of is urged against capital punishment in 
this world on the ground of the truth of 
eternal punishment in the world to come. 
It is, indeed, no objection at all, except 
upon the undeniable reality of a future 
endless retribution. If there were no such 
retribution, and the unscriptural scheme 
of some religious speculators were true, 
then the punishment of crime in this world 

10* 
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by death, far from being dreadful or se- 
vere, would be the highest favor the law 
could possibly confer, since it would trans- 
fer the criminal to a blissful existence from 
a life of shame and suffering. It should 
be added that the objection^ if it possessed 
any weight at all, would lie as strong 
against the very first Divine ordination of 
capital punishment, as against the penal 
statutes of any modern government. Nay, 
it would be stronger, because the execu- 
tion of the penalty of the law doubtless 
followed more rapidly upon the commis- 
sion of the crime then, than it does now. 
But the objection can have no weight 
against the justice or propriety of a law 
established by Jehovah, however much 
force it may have as to the expediency of 
lengthening the time between the sentence 
and its execution. When space is given 
for repentance, and the guilty individual 
refuses to avail himself of it, then it is not 
so much the punishment, that hurries him 
unprepared into Eternity, as it is his own 
dreadful choice, the hardness and obsti- 
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nacy of his own heart, which indeed, if 
under such circumstances it cannot be 
broken up, probably would remain for 
ever. 

A very admirable notice of this objec- 
tion appears in the pages of a British peri- 
odical,* in which the great and venerable 
poet Wordsworth has brought the wisdom 
of seventy years, the power of an illustri- 
ous name, and the undiminished fire of his 
imagination to the illustration of this sub- 
ject. The writer argues that " it is mani- 
fest that the sudden death of sinners en- 
ters into the dispensations of Providence ; 
and whenever it appears to be good for 
mankind, according to the arrangements 
of Providence, that such death should be 
inflicted by human ministration, it is as 
false a humility, as it is a false humanity, 
and a false piety, for man to refuse to be 
the instrument. The unwillingness and 
the objection turns upon the alleged im- 
piety of a sinner being cut off in his sins. 

* London duarterly Review, No, CXXXVIL 
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Now assuming that we are all sinners, and 
assuming also the efficiency of the punish- 
ment for prevention, — say to the extent of 
preventing one half of the murders, which 
would be committed without it, — it fol- 
lows that the state, by sparing to cut off 
A, who has murdered B, would be the 
occasion of G murdering D, and E mur- 
dering F ; that is, of two persons being 
cut off in their sins by the hand of the 
murderer, instead of one by the hand of 
the executioner. This is an issue, which 
human judgment can distinctly reach and 
take account of, and in respect of which, 
therefore, God has devolved upon man a 
responsible agency." 

This is true; it is excellent reasoning; 
and it not only meets the particular ob- 
jection we have considered, but it is a suf- 
ficient answer to those, who argue the ex- 
pediency of abolishing capital punish- 
ment, from the unwillingness of juries to 
convict of a capital crime. In the case of 
the crime of murder, where the Divine 
Law is so clear, with both Providence and 
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Conscience to support it, the true expe- 
diency would be, by a well-ordered stern- 
ness and immutability in the execution of 
the Law, to train the minds of all men to 
the perception and acknowledgment of 
the justice and necessity of its ultimate 
sanctions. This giving way to the dis- 
ease of wrong feeling or mistaken opinion 
in the multitude, in cases of clear moral 
right and duty, because it is feared that 
otherwise the purposes of Law cannot be 
answered, is a proceeding of melancholy 
omen in any government. It is the wis- 
dom of digging down the charcoal founda- 
tions of the Temple of Ephesus, i^ order 
to keep up the fires upon its altars.* It 
is " purchasing the sword with the loss of 
the arm that is to wield it." This is not 
the virtue of Prudence ; nor can there be 
any genuine expediency, without lasting 
principles as its living root. Assuredly, if 
these be despised, " instead of state- wisdom 
we shall have state-craft, and for the 

♦ Coleridge : The Friend, Essay V. 
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talent of the governor the cleverness of an 
embarrassed spendthrift; which consists 
in tricks to shift off difficulties and dan- 
gers when they are close upon us, and to 
keep them at arm's length, but not in solid 
and grounded courses to preclude or sub- 
due them. We must content ourselves 
with expedient-makers ; with fire engines 
against fires, life-boats against inunda- 
tions : but NO HOUSES BUILT FIRE PROOF, NO 
DAMS THAT RISE ABOVE THE WATER MARK."* 

* Coleridge : Essay IV, of the Landing Place. 



CAPITAL PUNISHMENT. 119 



CHAPTER X. 

Occasion of the prejudice against capital ponishment— 
Injurious consequences of the severity of sanguinary 
codes. — ^Difference between the reformation of penal 
codes, and the annihilation of penalty. — ^The abroga- 
tion of the punishment of death a premium on the 
crime of murder. — Recklessness of the desire of con- 
cealment 



( 



It is a question that very naturally 
forces itself upon the mind, assuming the 
fact of the divine original of capital pun- 
ishment, Whence should have arisen so 
violent a prejudice in some quarters against 
it ? In this chapter we shall state only 
the reason connected with this part of our 
argument, which we take to be the lavish 
use and consequently the great abuse, 
under many governments, of the highest, 
most awful, and most solemn sanction of 
the law. Having a sword put into their 
hands, men in power, like little children, 
have loved to flourish it on every occasion. 
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If legislators had restricted themselves to 
the application of the original ordinance of 
Jehovah, we believe there would have 
arisen no more question in regard to the 
justice and expediency of that law, than 
in regard to the authority of the very first 
commandment in the decalogue. Modern 
codes have been tyrannous and sanguina- 
ry ; and the annexation of the punishment 
by death to minor offences, in codes of law 
notoriously severe, has begotten a deep 
sentiment of injustice, which the mind has 
afterwards connected with the punish- 
ment by death in any case. This has led 
criminals to such disregard and contempt 
of it, and juries to such frequent sympa- 
thy with offenders, and such connivance 
at their escape, acquitting them sometimes 
both against law and evidence ; and it has 
trained the public feeling to such compas- 
sion for criminals arraigned and ^con- 
demned under such laws, as if they were 
persecuted wretches; that some writers 
have seemed to possess strong ground in 
their plea for the abrogation of the pen- 
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alty. A law which, by extending the 
punishment of death to many offences, oc- 
casions murders to avoid death, must 
either become a dead letter where it 
ought to be applied, or, by such a specta- 
cle, must weaken the power of the pen- 
alty of death, even in countries where 
these injurious and notorious abuses of it 
have not been prevalent. 

Now it is one of the most difficult 
things in the world for men to divest them- 
selves of a prejudice so engendered, and to 
look dispassionately and without blindness 
at the authority, justice, and expediency 
of punishment by death for murder. It is 
undeniable that modern penal codes in 
their lavish application of the last penalty 
of law have well merited the accusation 
of savageness and barbarity ; while the 
Jewish code, against which so many ig- 
norant and ill-timed censures have been 
directed, is incomparably superior in the 
equity and gentleness of its provisions. 
In that code, the penalty of death was 

11 
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never permitted for any mere invasion of 
property.* 

During the reign of Henry VIII. 
72,000 persons were punished by death in 
England, or about 2,000 every year ; and in 
the time of Judge Blackstone one hundred 
and sixty different species of crime were 
punishable with death in that country! 
Such legislation as this does but increase 
the number of offenders ; for in the words 
of the Judge himself, " The injured party, 
through compassion, will often forbear 
prosecution; juries, through compassion, 
will forget their oaths, and either acquit 
the guilty, or mitigate the nature of the 
offence ; and judges, through compassion, 
will respite one half the convicts, and 
recommend them to the royal mercy. 
Among so many chances of escape, the 
needy and hardened offender, overlooking 

* Save one ; the iniquitous invasion and assumption 
of property in man. " He that stealeth a man and seli- 
eth him, or if he be found in his hands, he shall surely be 
put to death." Ex. 21: 16. 
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the multitude who suffer, boldly engages 
in some desperate attempt to relieve his 
wants or supply his vices; and if, unex- 
pectedly, the hand of justice overtakes him, 
he deems himself peculiarly unfortunate 
in falling at last a sacrifice to laws, which 
long impunity had taught him to con- 
temn."* 

Now we are so far from advocating an 
unreasonable severity of legislation, that 
we hail with delight the progress of Chris- 
tian Philanthropy in rendering it both 
odious and unavailing ; we honor and ad- 
mire as of the highest character the be- 
nevolence of those, who have labored for 
the reformation of such codes. This is 
very different from that crude and whole- 
sale spirit of revolution and experiment 
which would abolish utterly from human 
legislation a solemn and divinely author- 
ized statute, denying its application, even 
to that one crime, for the punishment and 
prevention of which it was promulgated 

* Blackstone: Commentaries on the Laws of Eng- 
land. Book IV. ch. 1. 
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directly by Jehovah. Let us try the ex- 
periment, say some men, and see how it 
will work. Experimentum de corpore xnliy 
says Mr. Burke, is a good rule ; but ex- 
periments upon so sacred an interest as the 
constitution of the country and the reli- 
gious foundations of Law, are of another 
character. A spirit of reformation is 
never more consistent with itself, than 
when it refuses to be rendered the means 
of destruction.* 

The Prison Discipline Society of our 
own country have perhaps gone more 
thoroughly and extensively into the in- 
vestigation of this subject than has been 
done anywhere else in the world. The 
conclusion to which they are brought will 
be sustained, we believe, by the whole 
world's experience, " that the punishment 
of death for murder could not be abolished 
with safety; and that the Law of God 
seems holy, just, and good. Whoso shed- 
deth man's blood, by man shall his blood 

* Burke : Appeal from the new to the old Whigs. 
Works, Vol. III. 358. 
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be shed." Experience in both ways, in 
the abrogation as well as existence of this 
statute, has sustained its wisdom and prov- 
ed its necessity. The experiments made 
under the reign of the Empress Catherine 
of Russia in the North, and through the 
influence of the Marquis Beccarai, under 
Leopold of Tuscany in the South of Europ6 
have been quoted with confidence in favor 
of its abrogation. Their continuance was 
too short for any unquestioned conclusions 
to be drawn from them ; and inasmuch as 
they were made in states where the penal 
code had^ been dreadfully and unrighteously 
severe, no conclusion against the penalty 
of death for murder could be legitimate ; 
and the whole happy result (which no just 
mind can doubt) of the abrogation of the 
penalty of death for minor offences, to 
which it ought never to have been annex- 
ed, has been appealed to as an argument 
for annihilating that penalty utterly and 
entirely from all possible offences, not 
even excepting the crime for which it has 

11* 
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been solemnly enacted by Jehovah ! No 
experiment of this kind could be a fair 
one, unless it were tried in a country 
where the criminal code has not been se- 
vere, and where the punishment by death 
has been restricted to the crime for which 
the Divine Legislation has made it obliga- 
tory ; neither in such a case could it be 
conclusive, unless tried in the long run, 
and through all the currents and circum- 
stances of society. Accordingly the in- 
disputable authority of the Conversations- 
Lexicon in Germany is adduced on the 
other side to prove that the results of the 
European experiments were unsatisfac- 
tory ; for it is declared in that work that 
" even in those states where, from a one- 
sided benevolence, the governments wish- 
ed to abolish capital punishment, they 
were compelled again to avail themselves 
of it, and that on the ground that in the 
opinion of men death is the greatest of 
evils, in preference to which they would 
willingly undergo the most laborious life 
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with some hope of escape from it, because 
the death-punishment is the most terrible 
of penalties."* 

There can be no doubt that the undue 
frequency of the punishment by death, 
through its abuse in application to minor 
offences, especially if executions come 
thus to be familiar to the public mind, 
does inevitably tend to lower the estimate 
of human life both in the view of the crimi- 
nal and of the community. ^ On the other 
hand, the penalty of death for murder, in- 
flicted by a government that reserves it 
for this awful crime, — the penalty of death 
by the government for the taking away 
of life by the individual, — is admirably 
adapted at once to increase men's sense of 
the value of human life, and to deepen 
their conviction that the penalty of death 
is incalculably more dreadful than any 
other punishment. |l For the restraint of 
crime, it adds both to the power of the 



* Biblical Repository : Vol. X. An admirable article 
by Professor S. S. Schmucker, D. D. 
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government, and to the more invisible and 
awful eflSicacy of the common conscience 
of mankind. 

To punish by death for the stealing of 
a horse or a sheep, as in England, or for 
other minor offences there or elsewhere, is 
in effect to throw in the way of the crimi- 
nal a temptation to murder for the con- 
cealment of crime. It has been said with 
truth that we had better have ten robber- 
ies without murder, than one robbery with 
murder ; so that it would be better, even 
if minor offences should increase, that this 
last and most dreadful offence should be 
made to decrease, by taking the punish- 
ment of death from the former, and re- 
serving it only for the latter. Blackstone 
remarks that '' in France the punishment 
of robbery, either with or without murder, 
is the same : hence it is that though per- 
haps they are therefore subject to fewer 
robberies, yet they never rob, but they 
also murder. In China, murderers are cut 
to pieces, but robbers not ; hence, in that 
country they never murder on the high- 
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way, though they often rob."* On the same 
principle it has been found in the State of 
Pennsylvania that the substitution of im- 
prisonment instead of death for the punish- 
ment of highway robbery was followed by 
a sensible diminution of the murders. 
Wlien highway robbery and murder were 
alike punishable by death then the crime 
of murder was more frequent ; obviously 
because, if a man must be hung for rob- 
bery, his punishment would be no worse for 
the murder, while by committing this 
crime, he might entirely escape. 

On the other hand, this same argument 
is still more powerful against taking away 
the penalty of death for murder. By put- 
ting this crime on a level with others, we 
tempt men to commit it for the same in- 
ducements ; we make murderers out of 
common thieves and robbers ; obviously 
for the same reason ; if a man must be im- 
prisoned for robbery, his punishment will 
be no worse for murder, and by committing 

* BLA0K8TQNE : Book lY. ch. 1, 
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this crime he may entirely escape. In 
abrogating the penalty of death, we se- 
cure the murderer's life, and do in effect 
set a premium upon the crime of murder. 
No worse consequences will follow, the 
midnight robber may argue, for even if the 
murder should be discovered, I am safe 
against being killed, and by the removal 
of all witnesses I may succeed in burying 
up all traces of my crime forever. In ef- 
fect the abrogation of this statute would 
tend to arm every lower passion, under 
the influence of which a man commits the 
lower degrees of crime, with the power and 
sharpness, the dreadful ferocity and deci- 
sion of the stronger impulses, that ever 
lead him to the, commission of murder. 
The desire of concealment would be per- 
fectly reckless in its measures. 

One of the main pillars of our security 
against the outbreakings of human de- 
pravity would therefore be taken away, if 
this statute were abolished. Assuredly, 
men would not feel more secure, if com- 
pelled to travel in lonely places with mo- 
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ney, if alone in the streets at midnight, to 
remember that while they themselves are 
exposed defenceless to the steel of the as- 
sassin, the fear of death is entirely removed 
from the murderer. A statute is framed 
to protect the murderer's life, but the life 
of his victim is left unprotected ! And if; 
by the abrogation of the penalty of death, 
the horror with which the crime of murder 
is regarded should be so gradually dimin- 
ished, that the keenness of pursuit and the 
requisite plainness of evidence should fail, 
then would private revenge spring up in all 
its terrors, and the angry justice of friends, 
or the passions of the mob, as in some 
parts of our own country, would take by 
force that satisfaction, which the majesty 
of law fails or refuses to secure. 

One consideration remains to be added 
in the matter of expediency, an important 
one, which indeed might be regarded in 
itself alone as settling the question ; name- 
ly, the effect which the abolition of capital 
punishment would have upon Prison Dis- 
cipline. There are many desperate vil- 
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lains now in prison for the crime of murder. 
Wiiat additional punishment have they to 
dread, were they to rise and kill their 
keepers? How readily would they do 
this, if a fair hope were thus presented of 
escaping ! And who could be found will- 
ing to act as keeper of a prison, if his life 
were not protected from the assaults of 
men, whose hands are already imbued in 
human blood, by something which they 
dread more, than the punishment they 
are already enduring ? 
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CHAPTER XI. 

Proposed plan of imprieonment for life, instead of the 
penalty of death, considered. — An important question 
started. — If the Penalty of Death be abolished aa inex. 
pedient and unrighteous, how^ on this theory, can the 
government get hold of the criminal to imprM^D him for 
lifeJ — Absurdity of the conclusion. — Some ooiuudera- 
tions as to the proper mode of executing the Penalty of 
Death. 

It may be said with truth that we do 
not look at this subject fairly and fully, 
unless we give ati impartial consideration 
to the alternative pr(y[>osed| in the place 
of capital punishment j|K|plished. We are 
willing to take it in it9i[>est aspect. Every 
philanthropist will rejoice, if the attempted 
abrogation of the punishment of death shall 
have occasioned a plan of imprisonment 
for life, by which our legislators, without 
destroying the last sanction of the law in 
the penalty of death for murder, shall have 
for the next grade of offences a punish- 

12 



134 CAPITAL PUNISHMENT. 

ment as eflScacious in restraining men from 
crime, and as salutary in reforming them 
for Eternity, as the punishment of death 
has proved to be in reference to the crime 
of murder. The punishment of imprison- 
ment for life, as most generally executed, 
is little better than a name. In the State 
of New-York, the average length of time 
spent in prison by those criminals, who 
have been sentenced to imprisonment for 
life, has been six years! 

On the other hand, the effect of soli- 
tary confinement, as that too has been or- 
dinarily managed, has proved so terrible 
to the mind, so disastrous to the individu- 
al's nature, that it would be a strange 
philanthropy, wl^h should prefer the 
slow execution of1;he wretched criminal 
in that way, to his execution by the gal- 
lows or the scaffold. There are some 
fearful proofs on record, and that even up 
to the present year, of the consequences 
of such treatment, in the number of per- 
sons in France, who, so imprisoned, have 
become insane. This mode of reforming 
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criminals, and preparing them for heaven 
by insanity, no man will contend for. 

But let the plan proposed be open to 
none of these objections ; let the power, 
and so the possibility of pardon be re- 
moved, that the criminal may feel assured 
his sentence is for life ; and let all the 
appliances of religion and of education be 
interwoven with the scheme, and brought 
to bear upon the oflfender ; still, for that 
purpose which is the great object of pen- 
alty in this world, the prevention of crime 
in others, and the welfare of society, it 
cannot possibly supply the place of death. 
It may be a good pbnishment, admirably 
constituted and applied, and especially 
good for the offendef^liat yet altogether 
insufficient in its energy of terror and 
power of restraint. In fact, the more hu- 
mane you make it, the more you relieve it 
of its terrors; and although the purpose of 
terror is not to be gained at the expense 
of humanity, and a spirit of revenge is 
never to be indulged in the punishment of 
the criminal, yet it would be an ill-judged 
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benevolence indeed, which, forgetting the 
design of penalty, should both take from 
it all immediate fearful ness by the security 
of life, and make, at the same time, a com- 
fortable resting place for life's continu- 
ance. 

The most important argument urged 
in favor of imprisonment instead of death, 
is the superior opportunity it is alleged to 
give for the reformation of the offender. 
To prevent this good result in such a case, 
there comes in, first, the hope of escape, 
which the fact of life in prospect always 
nourishes ; second, the habit of procrasti- 
nation, which the coicinuance of life al- 
ways confirms ; and third, the absence of 
any consideration of immediate danger, so 
requisite to rouse a mind hardened by 
crime out of its slumbers. Putting these 
things in contrast with tlie power of con- 
viction, and the power of awakening, as- 
sumed over the conscience by the near 
approach of death, we think few minds 
would hesitate as to the superior efficacy 
of this last mode of punishment for the 
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final reformation and well-being of the 
criminal. But if such superior efficacy be 
probable, then the argument of benevo- 
lence to the offender, as well as the good 
of society, truly and properly urged, would 
render the appointment of death for the 
penalty of his crime, (assuming it, as in 
the case of murder, to be an act of jus- 
tice,) the highest act of mercy also. 

I am indebted to the kindness of the 
Rev. Dr. Cox of Brooklyn for the remain- 
der of this chapter, which he has commu- 
nicated as the result of some conversation 
on the topics contiuped in it, and which I 
am unwilling to present to the reader in 
any other language than his own. The 
absurdity, to which he reduces the position 
of one class of reasoners, is as true as it is 
amusing ; it was necessary, for the com- 
pleteness of our argument, to notice the 
point, and yet it was of such a nature as 
scarcely to admit of any serious treatment. 

" There is a class of reasoners on the 
subject of capital punishment, who allege," 
categorically, that, as life is something 

12* 
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which we cannot give, so is it that which 
we ought in no circumstances and on no 
account whatever to take, since it is so 
much better to suffer than to do wrong; 
and also that, with reference to the powers 
of the police and the repose of society, or 
to the provisions of municipal law for the 
punishment of offenders, even murderers, 
it is amply sufficient to substitute confine- 
ment for life, or perpetual imprisonment, 
for the gibbet or guillotine : thus making 
all killing to be murder, a breach of the 
sixth commandment, and so identified in 
civil society with the Qjrganized perpetra- 
tion of sin against Go^ ; and this without 
all design to except the action of the mag- 
istrate in the lawful use of the sword ; but, 
on the contrary, to denounce especially, 
his agency with the sword, which he bear- 
eth not in vain, as the most horrid example 
of the legitimated murder, and the perpe- 
trated sin, which it is the scope of their 
speculations and experiments to condemn. 
" But is not this style of reasoning mar- 
vellously short-sighted ! Let us see how 
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it could sustain itself in practice. Here 
is one villain or thirty, who, lil^e Barabbas, 
have made sedition in the city and commit- 
ted murder. The troublesome problem 

is to confine them for life. They 

have arms in their hands. They defy the 
police. They are desperate, and threaten 
more murder — death to any person who 
dares to interfere with them. This is no 
creature of the imagination. The thing 
in its substantial character has existed in 
millions of instances ; and we should pro- 
vide for its existence in hundreds of mil- 
lions more, could we only persuade all the 
nations to come to the practical adoption 
of the philosophy we are endeavoring to 
expose. 

" Now let us remember, that we are to 
take life in no case, for it is all murder and 
sin against God. We ought not then to 
run any risk or incur any peril of taking it. 
Lead us not into temptation. What is the 
proper result? Surely and simply — it is 
this ; to use no force at all ; since, if 
otherwise, we must employ it as means to 
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an end. We must forcibly seize them, 
confine them, and that till death. But 
they resist — and nothirtg but superior 
force can answer the end. Force is the 
last argument of the laws. They will not 
be coaxed or hoaxed to submit to the 
doom of perpetual incarceration. They feel 
no motives of interest urging them to sub- 
mission, and they have no conscientious 
scruples about taking life, not they. Such 
things they leave to the magistrate and 
the reforming philosopher. They are 
murderers and bandits by profession. The 
sum then is this — government is nullified ; 
the magistrate is a contemptible puppet, 
a mere pageant of imbecility and impo- 
tence ; and now he beareth the sicord in 
vain in a double respect : first, because he 
is morally restrained and inhibited from 
using it, as completely as possible ; though 
possibly he may brandish its glittering 
surface at a safe distance in tcrrorem^ 
most mendaciously and foolishly appealing 
to their fears ; and second, because, the 
symbol, though used by the Spirit of God 
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himself to show the armed efficiency of the 
magistrate, is wholly fallacious and de- 
ceitfully inappropriate. What wants he 
with the sicord ? Let him bear it not in vain^ 
since this were of truth to advertise his real 
emptiness and nothingness ; let him bear a 
skewer, a cedar stick, a bodkin, a goose- 
quill, or a bottle of cologne, as properly 
symbolical of his real inefficiency and his 
necessitated folly. What good is there in 
laws, the execution of whith is impos- 
sible ? 

" We know of nothing practically more 
ridiculous ; not even the scheme that often 
so delights the infant tenants of the nurs- 
ery, that they are . soon to have the plea- 
sure of catching birds, with the greatest 
ease and in the greatest quantity, simply 
by the application of fresh salt — mind, the 
salt must be quite fresh, and then applied 
very particularly to the appropriate part ! 
O what a theory of delight, what a prospect 
of sport, and profit, and fulness, and honor ! 
What a welkin full of birds ! What avia- 
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ries for sale ! What an ornithological mil- 
lennium ! How it eclipses the golden age ! 

" Well for us that common sense and 
universal experience, will assert their 
own, and must at length predominate 
against the theories and philosophisms of 
modern innovators, and projectors, and 
popularity-hunting partisans. Ubi liber- 
taSj ibi patria. 

" As to the proper mode of death, that 
has no essential connexion with the prin- 
ciple for which we contend — except that 
it ought to be solemn, decent, appropri- 
ate, and humane; and this whether per- 
formed in public, or in private before a 
sufficient number of witnesses. The me- 
thods of decapitation, lapidation, crema- 
tion, starvation, precipitation from an 
eminence, drowning, smothering in ashes, 
boating,^* inhumation, crucifixion, shoot- 
ing, drinking bulls' blood, poisoning, vene- 
section, and suspension or hanging, with 
many otliers, have all been practised by 

* Prideaux, Vol. II., near the commencement 
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nations, more or less barbarous, according 
to their civil code or the humor of their 
tyrants. 

" With us hanging is the common mode 
of inflicting death, as the penalty of the 
civil law; and it may be well questioned 
whether this is the preferable one for 
civilized, and especially for Christianized, 
nations. It is a dog's death ! It is igno- 
minious and infamous'. It is peculiarly a 
cursed death in the Holy Scriptures. It is 
agonizing and tardy. It is uncertain,"^ 
and as a mode, it is comparatively useless 
and wholly unnecessary. 

" For the sake of humanity, let us try to 
substitute one more humane, more instan- 
taneous, more certain ! On those, and 
other accounts, we gfreatly prefer decapit- 
ation. This in Europe is considered the 
most desirable and honorable method. It 
is supposed to be also the least painful. 



* The breaking of the rope, the wrong adjustment of 
the knot, and sometimes the failure of the shock to dislo- 
cate the vertebral bones of the neck, or to break the 
spinal marrow, are instances. 
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One stroke accomplishes the work. It is 
instantaneous. The axe falls, and then 
paralysis and paroxysm immediately en- 
sue, without all regular consciousness. 

" Besides, the axe might operate mechan- 
ically, and so with perfect truth of action, 
and simply by the sheriff touching a string. 
This is the kind of death, which, were it 
necessitated, we should prefer personally; 
nor know we why the block, which is the 
death of emperors, and kings, and noble- 
men, and bishops, and all other civil digni- 
taries, when they are sentenced capitally 
to suffer, should be exclusively their sad 
privilege. Republicans in this Christian 
country might adopt it with evident pro- 
priety. 

'' It is not the spirit or the policy of our 
laws, and it is not proper or at all right- 
eous, to be executively sanguinary, cruel, 
or vindictive. To take life is enough for 
us, no matter of what aggregation of 
crimes the party may have incurred the 
guilt. There is no spite in righteous pun- 
ishment. It ought to be inflicted in the 
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spirit of compassion and benevolence. Its 
object is the support of law, the repose of 
society, and the prevention of crime. The 
murderer must die ; but he may not be 
treated otherwise with rigor or unkind- 
ness. For the sake of our common hu- 
manity, let him not be hanged by the 
neck ; let him not be throttled, agonized, 
tortured, and made to suffer the tardy con- 
vulsions and strangulations of the halter !" 
I am sure that every philanthropist 
will concur with Dr. Cox in his views on 
this point. The Penalty of Death is 
what we contend for; Death, and not 
suffering. Here the Great Supreme Legis- 
lator hath with infinite wisdom rested his 
statute ; Death is the enactment, but no 
mode specified; let there be, therefore, 
the most solemn humaneness in the exe- 
cution of so solemn and awful a sanction 
of the Law. 



13 
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CHAPTER XII. 

Tendency of the common reasonings against Capital 
Punishment, to weaken the Sanctions of the Divine 
Government. — Retributive Justice a reality. — Pro- 
phetic aspect of the penalty of death for Murder. — 
Power and solemnity of the argument from analogy. 
— Conclusion. 

The argument from Expediency is one 
that some men love to dwell upon too ex- 
clusively; but in such exclusiveness we 
are not fond of it. Not because we dis- 
trust it ; it is powerful, and in its legitimate 
place, correct ; but because, by a sort of 
Popish tendency, it is so often hoisted out 
of its legitimate place, to lord it over the 
word of God, the reason and the con- 
science. In the present instance, taken 
alone, it tends to lower the subject. There 
are higher grounds to rest upon, ths^n any 
that mere expediency understands or no- 
tices. Even in the penal inflictions of this 
world we see an image of the Divine Jus- 
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tice, which, though inadequate, is awful 
and grand. 

Some men in their reasonings seem 
unwilling to admit of such a reality as 
Justice apart from Expediency. They do 
not even include it as in any way an end 
in their philosophy of penal inflictions. 
They would have no such thing as Jus- 
tice, retributive Justice, if it were not to 
deter men from crime. This mistake lies 
at the foundation of all false reasonings on 
this subject: it would exclude Capital 
Punishment from the universe, from the 
government of God. There is such a 
thing as Justice, retributive Justice, be- 
sides and apart from the purpose of secu- 
rity against crime, or the necessity of the 
guardianship of society and the universe. 
The idea is in our souls ; the prophecy is 
in our consciences; the revelation is in 
God's word ; the Reality is in Eternity ! 

There is a just penalty, just in itself, 
though we never rise to it here : and no 
man will probably say, when a murderer 
is hung ibr his crime, that this was all he 
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deserved, though all that society could in- 
flict. The common proverb, Hanging is 
too good for him, shows a deep under-cur- 
rent of conviction in some cases as to the 
nature of Justice. What a man deserves 
he never receives here; if he did, this 
would be the place of final judgment, this 
the scene of final retribution. The utmost 
that can be done here is but a shadowing 
forth of the nature of Justice, an approxi- 
mation to reality. There is an Image, a 
Miniature, a Prophecy, of that which is to 
come ; and as such we should regard hu- 
man justice; not a creature of expediency 
merely, but an image and a humble imi- 
tator of Eternal Truth. " Though to give 
timely warning and deter," remarks Mr. 
Wordsworth, 

Though to give timely warning and deter 
Is one great aim of Penalty, extend 
Thy mental vision farther, and ascend 
Far higher, else full surely thou shalt err. 
What is a State ? The wise behold in her 
A creature born of Time, that keeps one eye 
Fixed on the Statutes of Eternity, 
To which her judgments reverently defer. 
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As such, she speaks powerfully to the con- 
science ; her voice is glorious ; nor would 
we have that voice hushed or weakened. 
It is one of the strongest objections 
which a believer in Christianity must feel 
to the whole reasonings of some men on 
this subject, that they tend to weaken and 
destroy the sanctions not only of the hu- 
man government, but of the Divine. The 
same false ideas of benevolence, the same 
sickly and ill-placed tenderness, the same 
false sentimentality and compassion, that 
lead men to exercise a deeper sympathy 
with the murderer, brought to his trials 
than with the murdered man, stricken 
down and thrust into an untimely grave; 
the same habits of thought and feeling, 
that lead them to dwell with more of pity 
and complacency upon the guilty man, 
than of hatred and abhorrence upon the 
guilt; are transferred to the case of crimi- 
nals under the Divine government, and 
lead men to argue that it is impossible 
that a God of Mercy can ever execute 
the penalty of Eternal Death upon any 

13* 
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offender. All this leads men to pity the 
sinner and forget the sin ; to take the part 
of the sinner against God, and to forget 
Gk>d'8 insulted holiness, his abused good- 
ness, the violated majesty of his Law, the 
injury against the universe. The incal- 
culable evil .of sin is but little noted, and 
instead of a spontaneous defence of the 
Law against the contemner of its majesty 
and goodness, the goodness of God itself 
is challenged and questioned, in reference 
to the very provisions, by which the holi- 
ness and happiness of the universe are se- 
cured. 

Doubtless, such reasoning would have 
been far more familiar, more universal 
than it is, if God had never promulgated 
the enactment connecting the penalty of 
death with the crime of murder. In estab- 
lishing this statute, he has done much to 
render the judgment of the natural con- 
science of mankind consentaneous with 
the voice of his word, in regard to the 
punishment of sin in Eternity. If this 
sanction bad never been annexed to hu- 
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man law, it would have been more difficult 
than it now is to enforce upon the con- 
science the sanctions of the Divine Law; 
there would have been more of infidelity 
in regard to those sanctions; a more uni- 
versal effort to deny and reproach them 
as false, malignant, and inconsistent with 
the Divine Benevolence. But the stern- 
ness of Justice in the divine establishment 
of human government has prepared the 
way for right ideas in regard to the Divine 
government; it has assailed that false 
reasoning beforehand ; it has proved a uni- 
versal prophet in men's hearts of the prin- 
ciples on which God will deal with incor- 
rigible sinners in Eternity. The argu- 
ment is one from analogy, and all men feel 
it ; and the universal affirmative response 
in all ages to the justice and propriety of 
the dreadful penalty of death for murder, 
against him who aims at the existence of 
the human government, is accompanied by 
a response as irresistible to the justice of 
the sentence of eternal death against the 
contemner of the Divine government. 
God in his providence, as well as in 



152 CAPITAL PUNISHMENT. 

his word, is an infinitely wise instructor of 
his creatures. He has trained the com- 
mon conscience of mankind on some funda- 
mental principles, essential to the safety of 
the universe, so powerfully, that the utmost 
efforts of infidelity against a revelation 
that contains those principles can effect 
little more than a manifestation of hatred ; 
can do little or nothing to shake the in- 
most convictions of the human mind, to 
upset the established foundations of hu- 
man opinion, to alter the common elements 
of judgment, to make the voice of the hu- 
man conscience prophesy falsely. What 
God did in regard to the atonement by 
the institution of sacrifices, producing an 
expectation of the atonement, and pre- 
paring the way for a belief in it, he hath 
done in regard to the retributive principles 
of the divine government, by annexing the 
penalty of death to the laws of a human 
government, producing an expectation of 
the nature of the divine justice, and pre- 
paring for the response of faith to the 
terms of its revelation. 

TZiese are the grounds on which we are 
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Content to rest this argument. We stand 
upon eternal principles. We ask for the 
final causes of this enactment, and we find 
them not only in the exigencies of human 
society, but in the eternal, fundamental 
principles of the Divine government. It is 
by the light of such principles that we de- 
sire to judge all human institutions; and 
it is a miniature or shadow of such princi- 
ples that we expect to find in all ordinan- 
ces and forms in this world, that are es- 
tablished by divine authority; a family 
likeness, if we may so speak, between such 
laws in this world, and what Plato, with 
almost supernatural wisdom, hath called 

THEIR SISTERS, THE LAWS IN THE OTHER 

WORLD.* For according to that remark of 
the son of Sirach in the book of Ecclesias- 
ticus, on which Bishop Butler erected the 

* The laws in this world are represented as speak- 
ing to tlieir enemies, ^' We shall fill you with trouble 
vrhiie you live, and when you mingle with the dead, our 
Sisters, the Laws of Hell, will give you a fearful recep- 
tion, knowing that you endeavored to ruin us." 'Hfitlq 

iv "Adov vofioi' ovx tvfifvuiq at vTZodi^oiTaif iMttq on xai 
flfidq iTtfxiCfffiaciq anoWaai to aov fi^ftoq. The Dialogues 
of Plato : KPITJlNi § 16, 
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mighty superstructure of his Analogy of 
Religion natural and revealed, " All 
things are double one against another; 
and he hath made nothing imperfect."* He 
hath set one thing over against another. 
He hath put a sword into the hands'of the 
human government ; a sword is also wield- 
ed in the Divine government. We see its 
glitter here; it is the foreboding of its 
flashing terrors in Eternity. For " God 
judgeth the righteous, and God is angry 
with the wicked every day. If he turn 
not, he will whet his glittering sword ; he 
hath bent his bow and made it ready. 
For it is written, Vengeance is mine, I will 
repay, saith the Lord." 

There is deep and awful truth in these 
passages, merciful in their sternness, bles- 
sed in their salutary power of warning. 
Every man's conscience responds to them, 
and into the very elements of language 
God in his providence has so interwoven 
the ideas contained in them, that to use 
the English tongue itself, is to be familiar 
with their meaning. 

* EcclesiasticuB 42: 24. 
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There is a word, from which men, be- 
neath the power of a guilty conscience, 
shrink back, pale and aflfrighted. There 
are those, who would expunge, if they 
could, that word from the language, and 
its idea from all creeds of belief and codes 
of law, penal, moral, theological. — RET- 
RIBUTION ! If the character of that re- 
gion of wo, over the gates of which the poet 
Dante affixed so terrible an inscription : 

Lasciate ogni speranza, vol ch' eotrate : 
All hope abandoD, ye who enter here !* 

could be condensed into one word, it 
would be this, — Retribution, not Expedi- 
ency. Retribution itself is indeed expedi- 
ent ; it is the highest expediency ; but that 
is not God's reason for it. We believe 

* Dante. Canto III. The whole of this celebrated 
inscription, translated by Gary, is as follows : 

" Through me you pass into the city of wo: 
Through me you pass into eternal pain : 
Through me among the people lost for aye. 
Justice the founder of my fabric moved : 
To rear me was the task of power divine, 
Supremest wisdom, and primeval love. 
Before me things create were none, save things 
Eternal, and eternal I endure. 
All hope abandon, ye who enter here." 
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that in the nature of things, no injury can 
die, no wrong-doing pass without recom- 
pense. There is this provision in the 
universe : Evil felt balances evil committed. 
There is no escape from this tremendous 
law; none, but in the blood of Jesus 
Christ, which cleanseth from all sin ; none, 
but in the sacrifice of Christ, which 
maketh an atonement; none, but by that 
act of Faith in Christ, in which the soul, 
personally resting upon him for relief, 
pardon, and shelter, finds itself no more 
under Law, with its stern, immitigable 
Penalty, but under Grace, with its Hea- 
ven of holiness and blessedness now and 
for ever. Now do we praise God, both 
for such a Salvation, and for such right- 
eous terrors of the Law, as may teach 
guilty men their need of it, and constrain 
them to flee to it. 

Blessing, and honor, and glory, and 
power, be unto him that sitteh upon the 

THRONE, AND UNTO THE LaMB FOR EVER AND 
EVER. 

THE END. / 
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